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Town of East Fishkill  

ZONING BOARD OF APPEAL   

March 8, 2016 

 

Chairwoman Drummond called the meeting to order with the roll call.  Those present were 

Barbara Barosa, James Meier, Aziz Ahsan, Norma Drummond and Tara Franco.  Alternate 

Board Member Mary Seminara, Town Attorney, John Klarl, and Pam Baier, Clerk, were also 

present.     

Chairwoman Drummond started the meeting with the Pledge of Allegiance.  

 

CHAIRPERSON’S COMMENTS: 

 

Chairwoman Drummond announced the next meetings of the Zoning Board will be April 12
th

 

and May 10
th

.  There is an Executive Session added to the end of the meeting.  She also stated 

that an additional item has been added from a previous appeal.  The applicant, Mr. Macina, came 

in with a survey for a sideline variance for a garage and since the foundation has been put in a 

new survey was done and found that the original survey was wrong.  With the Board’s approval, 

Chairwoman Drummond would like to add an extended item to the end of the agenda for Mr. 

Messina.   

  

MOTION made by Aziz Ahsan to add this appeal of Mr. Macina to the agenda, 

seconded by Tara Franco.  Voted and carried unanimously.   

 

Chairwoman Drummond added that Item #7 is not going to be heard this evening.  Item #3, 

which is an adjourned Public Hearing, will be adjourned again by request of the applicant.  If 

there is anyone who wishes to speak to it the appeal will be opened, but there is no new 

information on that one.   

 

Chairwoman Drummond explained at this point how the meeting operates.  The agenda is started 

with the Decisions that are based on applications that have already been heard and worked 

through and have had a Public Hearing.  The Public Hearing has been closed and the Board is 

now ready to issue a Decision.  Following that are the Public Hearings which is an opportunity 

for neighbors to comment on any application that has come to this Board.  The Board recognizes 

that the neighbors know the sites better than the Board.  Lastly are the reviews which are usually 

the first time the Board has seen the application before it.   
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APPROVAL OF MINUTES: 

 

Chairwoman Drummond asked for a motion to approve the minutes of February 9
th

, 2016 as 

amended.   She stated that there were very few amendments to the minutes.  

 

MOTION to approve the minutes of February 9
th

, 2016 as amended was made by Aziz 

Ahsan, seconded by Barbara Barosa.  Voted and carried with Mr. Meier abstaining.   

 

 

DECISIONS:  

 

Appeal 3772 – Raum (6357-01-258540) 

Madelyn and Steve Raum, 4 Dylan Court, Hopewell Junction, are requesting a 7’ sideline 

variance for a proposed in ground pool, pursuant to Section 194-95 of the Zoning Ordinance.  

Resolution offered by Zoning Board Member Barbara Barosa 

 

WHEREAS the Applicant has applied for a 7’ sideline variance for a proposed in ground pool, 

and  

 

WHEREAS, this action is a Type 2 Action under SEQR and no further action is required, and  

 

WHEREAS the Legal Notice was published in the Southern Dutchess News, on January 27, 

2016, and  

 

WHEREAS the Zoning Board of Appeals held a Public Hearing on February 9, 2016, and  

 

WHEREAS the Zoning Board of Appeals finds that:  

 

 This is an application by Madelyn and Steve Raum, 4 Dylan Court, Hopewell Junction, 

and Rainbow Pools, Hopewell Junction, requesting a 7’ sideline variance for a proposed in-

ground pool, pursuant to Section 194-95 of the Town of East Fishkill Zoning Ordinance. 

 

 Section 194-95 is entitled “Private swimming pools and tennis courts”, and Subsection 

(C) provides:  

 

(C) Setback Requirements:  All swimming pools and/or tennis courts shall be set back 

from lot lines at least 25 feet from side and rear lot lines.  Such pool and/or tennis courts 

shall not be located in any required front yard. 
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 This appeal was the subject of two “Reviews” held on December 8, 2015, and January 

14, 2016, and a Public Hearing held on February 9, 2016, when this Board closed the Public 

Hearing and reserved Decision.  

 

 At the two “Reviews”, and one Public Hearing, this Board learned the history of the 

Applicants’ lot and their plans for placing an in-ground pool on this lot.  

 

 Specifically, at the two “Reviews”, the Board requested certain information from the 

Applicants’ representative, but the information was never provided to this Board for the 

proposed free-from shaped “Lagoon pool” (18’x29’x35’): 

 

 1)  The distances from the pool to the septic tanks and well; 

 2)  The dimensions for and distances to the patio and second story deck;  

 3)  The distance from the proposed pool to a neighboring house;  

 4)  A plan that showed the Lagoon pool rotated to reduce or eliminate any variance; and  

5)  Whether an adjustment could be made to the size or shape of the pool to reduce or    

      eliminate any variance.  

 

 It was represented to the ZBA that the Applicants exhibited an unyielding adherence to 

their free-form shaped Lagoon pool (18’x29’x35’), and did not show any flexibility to this Board 

in placing and building their pool to reduce or eliminate the 7’ variance requested of this Board.  

 

 A good summary of the information requested from the Applicants, and the Applicants’ 

pool contractor, can be found in the minutes from the Public Hearing on February 9, 2016: 

 

 “Chairwoman Drummond explained that the Board spent a couple of meetings working 

with Mr. Todd from Rainbow Pools on the application.  This is an odd shaped lot; The Board 

understands that Mrs. Raum is looking to install a free-form shaped pool.  It is not the regular 

rectangle pool.  It is rather large.  The dimensions of the pool are 18’x29’x35’.  The Board also 

understands that the property to the left has not been developed so there is not a neighbor there 

yet.  The land is in bankruptcy so there is probably not a potential for lot-line realignment.  Mrs. 

Raum said that they did look into that but because of the situation with the lot there is no one to 

sign off on it.  Chairwoman Drummond said that there was a discussion on whether it could be 

moved closer to the deck, but for safety reasons it would not be good to move it closer.  The 

Board acknowledges that there are septic tanks to the side.  The Board asked for measurements 

on how close they were but the Board did not get that information.  The Board also asked if the 

shape of the pool could be turned and was told that Mr. and Mrs. Raum were not interested in 

doing that.  The Board agreed to conduct a Public Hearing and hear from neighbors to see if 

there were any concerns.  Chairwoman Drummond asked if there was anything else that Mrs. 

Raum wished to add.  There was nothing.” 
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 “Mrs. Raum said that it was always part of the original plan to put in the pool.  They 

spoke to the engineer but nothing could be done.  Mr. Ahsan felt that it was possible to rotate it a 

little bit.  The Board is not asking that it be moved but to rotate it a little bit.  Chairwoman 

Drummond said that the Board was trying to eliminate the need for a variance.  Mr. Ahsan asked 

Mrs. Raum to come forward to see what he was talking about.  Mrs. Raum said that she does not 

build pools for a living so she wasn’t going to bother.  Mr. Ahsan said that Mr. Todd has already 

explained that this is what is wanted and that is what is being requested.  Mr. Todd added that the 

Board needs to see the hillside.  It is just making more excavation and pushing the pool 

somewhat closer to the house.  Mrs. Raum said that this is a hillside and that there is another 

hillside that comes in from the side.  They are trying to utilize the flat area where it comes in.   

Chairwoman Drummond explained that the setback line is 25’.  There is clearly room for a patio, 

etc. and that is why the Board is asking to turn it to reduce the request for a 7’ variance.  There is 

no question that a pool can be put in there, but it may not be the shape of the pool that is 

wanted.” 

 

 In reviewing any area variance application, the ZBA is required to review the “balancing 

test” and the five (5) factors as recited in NYS Town Law Section 267-b(3)(b): 

 

 (b)  In making its determination, the Zoning Board of Appeals shall take into 

consideration the benefit to the applicant if the variance is granted as weighed against the 

detriment to the health, safety and welfare of the neighborhood or community by such grant.  In 

making such determination the board shall also consider:  (1) whether an undesirable change will 

be produced in the character of the neighborhood or a detriment to nearby properties will be 

created by the granting of the area variance; (2) whether the benefit sought by the applicant can 

be achieved by some method, feasible for the applicant to pursue, other than an area variance; (3) 

whether the requested area variance is substantial; (4) whether the proposed variance will have 

an adverse effect or impact on the physical or environmental conditions in the neighborhood or 

district; and (5) whether the alleged difficulty was self-created, which consideration shall be 

relevant to the decision of the board of appeals, but shall not necessarily preclude the granting of 

the area variance.  

 

In looking at the five (5) factors, this Board concludes as follows: 

 

 (1)  An undesirable change will be produced in the character of the neighborhood as it 

would give a sideline variance contrary to what the Town has intended for pools.    One 

of the negative consequences of pools is that their use generates noise by both the users 

enjoying the recreation and the motorized pool equipment needing to run for several 

hours each day.  It was discussed with the Applicant that the Town Board had changed 

the setback requirement in 2001 from a minimum of 10’ to the required 25’ being 

mindful of the noise impact of pools on neighbors.  
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(2)  The benefit sought by the Applicants can be achieved by some method feasible for 

the Applicants to pursue other than an area variance (for example, by the relocation 

and/or reduction of the pool size).  The point is the Applicants have options available 

other than pursuing the requested sideline variance.  

 

(3)  The requested variance is substantial.  The variance percentages are substantial when 

viewed from the perspective that the Town rarely grants a variance for the 25’ setback in 

Section 194-95. 

 

(4)  The Board believes that the proposed variance will have an adverse effect or impact 

on the physical or environmental conditions in the neighborhood or zoning district.  In 

short, the Applicants’ pool will be “on top of” the neighbor’s property.  

 

(5)  The alleged difficulty is clearly self-created.  The difficulty arises from the 

Applicants’ proposed construction of their pool violating the required setback (25’).  The 

Applicants were clearly aware of the setback requirement when they submitted their 

application.  The resulting pool location is obviously not consistent with the Town Code.  

The Applicants have room to construct a pool within the required setbacks.  The size and 

shape of the desired pool is what is requiring the need for a variance.  

 

 It should be noted that the ZBA is concerned about other issues that would result if this 

Board were to grant the sideline variance:  

 

 A)  The detrimental precedent that such granting would result in and have effect 

       on hundreds of pools in the Town of East Fishkill (in place now or to be placed 

                 in the future). 

 

 B)  The disregard that such granting would have upon the Town Board’s legislation 

       and legislative intent regarding the 25’ setback required by Section 194-95.  As  

       previously noted, previous zoning regulations required only a 10’ setback, but that 

       setback was expanded in 2001 to recognize the importance of additional distance  

       between neighbors, especially those with in-ground pools. 

 

 C)  The necessary proof under NYS Town Law for a variance for the pools was not 

       presented by the Applicants to the Board.  

 

 THEREFORE, for all the reasons recited herein, the Board HEREBY DENIES the 7’ 

sideline variance sought by the Applicants.   
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BE IT FURTHER RESOLVED, that within five (5) business days of the adoption of this 

Resolution, the Chair or other duly authorized member of the Zoning Board shall cause a copy of 

the Resolution to be filed with the Town Clerk and a copy sent to the Applicant/Owner.  

 

Resolution Seconded by Zoning Board Member Aziz Ahsan 

 

The votes were as follows:  

 

Board Member James Meier    Abstain 

 

Board Member Aziz Ahsan    Aye 

 

Board Member Tara Franco    Aye 

 

Board Member Barbara Barosa   Aye 

 

Chairperson Norma Drummond   Aye 

 

 

 

DECISION – Appeal 3774 – Casale (6357-03-283321) 

 

Chairwoman Drummond believes that the Board needs to have some discussion on Item #2 on 

the agenda.  She asked for a motion from the Board to move this Decision to the end of the 

agenda.  Under New York State Law a Decision needs to be made within 62 days and the April 

meeting would be beyond the 62 days.  

 

MOTION to move the Decision for Casale to the end of the agenda was made by Aziz 

Ahsan, seconded by Tara Franco.  Voted and carried unanimously.  

 

 

 

ADJOURNED PUBLIC HEARINGS:  

ADJOURNED PUBLIC HEARING – Appeal 3731 – Kenna (6655-01-193719) 

Joseph Kenna, 538 Hosner Mountain Road, Stormville, is requesting a 30’ rearline variance for 

an existing garage with a landing and stairs, an 11’ rearline variance for an existing in ground 

pool, a 13’ rearline variance for an existing pool patio, a 3’ rearline variance for existing pool 

equipment, a 19’ rearline variance for an existing swingset, a 7’ rearline variance for an existing 
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10’ X 10’ frame deck, and a 45’ rearline variance for a proposed 34’ X 22’ detached garage, 

pursuant to Sections 194-93, 194-95 and 194-107 of the Zoning Ordinance.   

MOTION to reconvene the public hearing was made by Aziz Ahsan, seconded by Tara 

Franco.  Voted and carried unanimously.  

 

Chairwoman Drummond stated the Board has a request from the applicant for an adjournment 

this evening.  The applicant is in discussions with the neighboring property owner about whether 

he is going to purchase the property next door or whether there are other options.   

 

Chairwoman Drummond asked if anyone wished to speak for or against this appeal.  No one 

came forward.  

 

MOTION to adjourn the public hearing to the April meeting was made by Aziz Ahsan, 

seconded by Tara Franco.  Voted and carried unanimously.  

 

 

 

PUBLIC HEARINGS:  

 

 

 

PUBLIC HEARING - Appeal 3761 – Dublanyk (6457-03-035335) 

Theodore Dublanyk, 4 Brook Lane, Hopewell Junction, is requesting a 23’ sideline variance for 

an existing 12’ X 20’ shed, pursuant to Section 194-107 of the Zoning Ordinance.  

MOTION to open the public hearing was made by Aziz Ahsan, seconded by Tara 

Franco.  Voted and carried unanimously.  

Mr. & Mrs. Dublanyk were present.  Chairwoman Drummond explained that the Board had a 

chance to review the application last month.  This property has significant flooding issues that 

limit the ability to put a shed just anywhere on the property within the setbacks.  The pictures 

given to the Board show the flooding that happens there.  The shed has been put as far as 

possible outside flooding area.  There is a little patio right next to the shed.  The Board will deal 

with that as well since it has been there as long as the shed has been there which is many years.  

Because of the nature of the lot and the flooding, the applicant is very limited as to where he can 

place the shed.   Chairwoman Drummond asked if there was anything else that Mr. Dublanyk 

wishes to add.  There was nothing.  Chairwoman Drummond asked if there were any questions 

from the Board.  There were none.  

Chairwoman Drummond asked if anyone wished to speak for or against the appeal.  No one 

came forward.   
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MOTION to close the public hearing was made by Aziz Ahsan, seconded by James 

Meier.  Voted and carried unanimously.  

 

Resolution offered by Zoning Board Member James Meier 

WHEREAS the Applicant has applied for a 23’ sideline variance for an existing 12’ X 20’ shed 

and a 13’ sideline variance for an existing 20’ X 2’ patio, and  

WHEREAS, this action is a Type 2 Action under SEQR and no further action is required, and 

WHEREAS the Legal Notice was published in the Southern Dutchess News on February 24, 

2016, and 

WHEREAS the Zoning Board of Appeals held a Public Hearing on March 8, 2016, and  

WHEREAS the Zoning board of Appeals finds that:  

The granting of the variance will not produce an undesirable change in the character of 

the neighborhood or be a detriment to the community as the shed has been in this location 

for many years; 

The desired result cannot be achieved by some other means as the property is bordered by 

the Fishkill Creek to the rear, and at times the creek encroaches into the applicant’s 

property limiting the area where the shed could be placed.  The 20’ X 2’ patio is a 

walkway to the shed which is needed in order to get to the shed;  

The variance requested is not substantial;  

The proposed area variance will not have an adverse effect or impact on the physical or 

environmental conditions;  

NOW, THEREFORE, BE IT RESOLVED, that the Zoning Board of Appeals hereby approves 

the request by Theodore Dublanyk, 4 Brook Lane, Hopewell Junction, for a 23’ sideline variance 

for an existing 12’ X 20’ shed and a 13’ sideline variance for an existing 20’ X 2’ patio, pursuant 

to Sections 194-93 and 194-107 of the Zoning Ordinance.  

BE IT FURTHER RESOLVED, that within five (5) business days of the adoption of this 

Resolution, the Chair or other duly authorized member of the Zoning Board shall cause a copy of 

the Resolution to be filed with the Town Clerk and a copy sent to the Applicant/Owner.  

Resolution Seconded by Zoning Board Member Aziz Ahsan 

Votes were as follows:  
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Board Member James Meier    Aye 

Board Member Aziz Ahsan    Aye 

Board Member Tara Franco    Aye 

Board Member Barbara Barosa   Aye 

Chairperson Norma Drummond   Aye 

 

 

PUBLIC HEARING – Appeal 3775 – Roland (6755-03-417407) 

Todd Roland, 14 Milltown Road, Holmes, is requesting a 59’ frontline variance for a proposed 

1200 square foot garage (30’ X 40’) and a 241 square foot variance as the footprint of the 

existing house is 1599 square feet, pursuant to Section 194-107C and Note #11 of the Zoning 

Ordinance.  

MOTION to open the public hearing was made by Aziz Ahsan, seconded by Tara 

Franco.  Voted and carried unanimously.  

 

Mr. Roland was present.  Chairwoman Drummond stated the Board had a chance to review the 

application.  Mr. Roland has a house with an approved accessory apartment there.  This is a 

corner lot.  Milltown Road is on one side and Route 52 on the other side.  It is a very weird 

shaped lot.  It is very narrow along one side and “L’s” back in the rear.  The “L” is not wide 

enough to do anything with on the property.  While Mr. Roland has the appropriate acreage to 

have a lot there is not a lot of unusable area.  Parts of the lot border on a county highway which 

requires a 100’ setback and further limits the ability to put anything on there.  There was a 

discussion that there is an existing garage and because of what is being stored in the garage, Mr. 

Roland would like to be able to pick up things in the yard and put them away in the garage.  

Chairwoman Drummond said that it will be a garage because there will be licensed vehicles in it.  

There was discussion that there wasn’t a curb cut.  Mr. Roland felt he would have to get a regular 

driveway coming in.  Chairwoman Drummond stated that Mr. Roland will formalize and clean 

up what is there.  Chairwoman Drummond reiterated that Mr. Roland was limited because of the 

nature of the lot, the shape of it and there are very limited options.  Chairwoman Drummond 

asked if there were any questions or comments from the Board Members.  Mr. Meier presumed 

that during the review it was discussed what is being stored in there.  Chairwoman Drummond 

said that the Board discussed with Mr. Roland what will be stored in the garage and the need for 

the size.  Mr. Roland said that he has the same size garage in a different location.   

 

Chairwoman Drummond asked if anyone wished to speak for or against this appeal.  No one 

came forward.  

  

MOTION to close the public hearing was made by Aziz Ahsan, seconded by Tara 

Franco.  Voted and carried unanimously.  
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Resolution offered by Zoning Board Member Tara Franco 

 

WHEREAS the Applicant has applied for a 59’ frontline variance for a proposed 1200 square 

foot detached garage and a 241 square foot variance as the footprint of the existing house is 1599 

square feet, and  

 

WHEREAS, this action is a Type 2 Action under SEQR and no further action is required, and 

 

WHEREAS the Legal Notice was published in the Southern Dutchess News on February 24, 

2016, and  

 

WHEREAS the Zoning Board of Appeals held a Public Hearing on March 8, 2016, and  

 

WHEREAS the Zoning Board of Appeals finds that:  

 

The granting of the variance will not produce an undesirable change in the character of 

the neighborhood or be a detriment to the community as the structure will match the color 

of the house and other properties in the area that have detached garages;  

 

The desired result cannot be achieved by some other means as the property is located on 

the corner of a State Road and a County Road, both of which requires a 100’ setback, and 

the lot is a narrow “L” shape, limiting the buildable area for any garage’  

 

The variance requested is not substantial;  

 

The proposed area variance will not have an adverse effect or impact on the physical or 

environmental conditions;  

 

NOW, THEREFORE, BE IT RESOLVED, that the Zoning Board of Appeals hereby approves 

the request by Todd Roland, 14 Milltown Road, Holmes, for a 59’ frontline variance for a 

proposed 1200 square foot garage and a 241 square foot variance as the footprint of the existing 

house is 1599 square feet, pursuant to Section 194-107C and Note 11 of the Zoning Ordinance.  

 

BE IT FURTHER RESOLVED, that within five (5) business days of the adoption of this 

Resolution, the Chair or other duly authorized member of the Zoning Board shall cause a copy of 

the Resolution to be filed with the Town Clerk and a copy sent to the Applicant/Owner.  

 

Resolution Seconded by Zoning Board Member Aziz Ahsan 

 

The votes were as follows:  

 

Board Member James Meier    Aye 

 

Board Member Aziz Ahsan    Aye 
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Board Member Tara Franco    Aye 

Board Member Barbara Barosa   Aye 

 

Chairperson Norma Drummond    Aye 

 

 

PUBLIC HEARING – Appeal 3776 – Larsen (6456-02-532893) 

Robert Larsen, 82 Van Vlack Road, Hopewell Junction, is requesting a 582 square foot variance 

in order to build a 1500 square foot detached garage (30’ X 50’) as the footprint of the 

applicant’s existing dwelling is 1530 square feet, pursuant to Section 194-107C of the Zoning 

Ordinance.  

MOTION to open the public hearing was made by Aziz Ahsan, seconded by Tara 

Franco.  Voted and carried unanimously.  

 

Mr. Larsen was present.  Chairwoman Drummond summarized that the Board had an 

opportunity to review the application last month.  It is similar to the previous application where it 

has an existing garage on the house.  Mr. Larsen has a car collection that is in a current location 

and he would like to move them to his property.  In this case, the lot is very long.  Mr. Larsen has 

the ability to put it on the property where it could be hidden from the neighbors.  He would 

extend the existing driveway so that it would go straight back to it.  Mr. Larsen is requesting this 

size because of his car collection and the variance is for the size.  It is within the setbacks of the 

property lines.  One of the neighbors is a relative.  The neighbors appear to be in support.  

Chairwoman Drummond asked Mr. Larsen if there was anything else he would like to add.  Mr. 

Larsen did not have anything more.  Chairwoman Drummond asked if there were any questions 

or comments from the Board Members.  There were none.  

 

Chairwoman Drummond asked if anyone wished to speak for or against this appeal.  No one 

came forward.   

 

MOTION to close the public hearing was made by Aziz Ahsan, seconded by Barbara 

Barosa.  Voted and carried unanimously.  

 

Resolution offered by Zoning Board Member Aziz Ahsan 

 

WHEREAS the Applicant has applied for a 582 square foot variance in order to build a 1500 

square foot detached garage as the footprint of the applicant’s  existing dwelling is 1530 square 

feet, and  

 

WHEREAS, this action is a Type 2 Action under SEQR and no further action is required, and  

 

WHEREAS the Legal Notice was published in the Southern Dutchess News, on February 24, 

2016, and 
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WHEREAS the Zoning Board of Appeals held a Public Hearing on March 8, 2016, and  

 

WHEREAS the Zoning Board of Appeals finds that:  

 

The granting of the variance will not produce an undesirable change in the character of 

the neighborhood or be a detriment to the community as it will be located behind the 

house and shielded from the neighbors by trees;  

 

The desired result cannot be achieved by some other means;  

 

The variance requested is not substantial as the applicant has a large rear yard and would 

like to use the space to store his car collection;  

 

The proposed area variance will not have an adverse effect or impact on the physical or 

environmental conditions;  

 

NOW, THEREFORE, BE IT RESOLVED, that the Zoning Board of Appeals hereby approves 

the request by Robert Larsen, 82 Van Vlack Road, Hopewell Junction, for a 582 square foot 

variance in order to build a 1500 square foot detached garage as the footprint of the applicant’s 

existing dwelling is 1530 square feet, pursuant to Section 194-107C of the Zoning Ordinance.  

 

BE IT FURTHER RESOLVED, that within five (5) business days of the adoption of this 

Resolution, the Chair or other duly authorized member of the Zoning Board shall cause a copy of 

the Resolution to be filed with the Town Clerk and a copy sent to the Applicant/Owner.  

 

Resolution Seconded by Zoning Board Member Tara Franco 

The votes were as follows:  

 

Board Member James Meier    Aye 

 

Board Member Aziz Ahsan    Aye 

 

Board Member Tara Franco    Aye 

 

Board Member Barbara Barosa   Aye 

 

Chairperson Norma Drummond   Aye 

 

 

 

REVIEWS: 

 

REVIEW – Appeal 3770 – DeCicco/Stokosa (6656-00-810625 & 6656-00-791599) 
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John DeCicco and Brian Stokosa are requesting a variance to allow 2 flag lots in the Proposed 

Amended Hunter’s Ridge Subdivision, Devon Farms Road, Stormville, pursuant to Section 194-

92.1 of the Zoning Ordinance.  

Applicant has requested an adjournment until April 12, 2016. 

 

REVIEW – Appeal 3777 – Pereira (6357-02-976748) 

Jorge and Gina Pereira, 45 Tina Lane, Hopewell Junction, are requesting a variance to allow the 

parking of a commercial vehicle (tow truck) at their home, pursuant to Section 194-52 of the 

Zoning Ordinance.  

Mrs. Pereira was present.  Chairwoman Drummond said that the Board has a few questions to 

help understand what is being asked for.   There was a complaint about the tow truck being 

parked in the driveway.  Mrs. Pereira said that the neighbor cannot even see the truck.  She stated 

that she has three letters from the neighbors that can actually see the truck.  They have no 

problem with it.  Chairwoman Drummond asked Mrs. Pereira to explain the nature of the 

business.  The zoning code allows a person to come to the Zoning Board and it also allows one 

commercial vehicle in the yard with the permission of the Board.  If the vehicle is work related, 

the Board has the ability to grant this request.  It would be subject to this specific owner and this 

specific occupation.  Mr. Meier said that was the way he reads the statute.  It also has to be an 

employee and the resident property owner.  Chairwoman Drummond asked Mrs. Pereira to 

explain why it would be more convenient for the vehicle in the driveway as opposed to wherever 

the business is located.  Mrs. Pereira said that they own a towing business and tow for AAA.  

There is an office with a lot in town.  Her husband is the only employee and that is their business 

and that is what he does.  There is a time limit to respond to calls.  They are trying to get on East 

Fishkill Police Department’s call list which has a 20 minute turn-around time.  If her husband 

has to drive to the lot, start the truck up there is 20 minutes right there and the account is lost.  

Their livelihood is the truck.  It is only one truck.  It is very well maintained and is clean.  There 

will be no vehicles at the house.  It would be only the tow truck that would be there.  It would be 

started and her husband would go on to the call.  It is a flatbed.  Mrs. Pereira thought that it was 

21’ in length.  It is parked along the tree line between her neighbor’s, who is present, that 

border’s the house.  Chairwoman Drummond explained that one of the concerns would be when 

the truck is backing up; the back-up beeper would be going off.  Mrs. Pereira said that the beeper 

is turned off once the truck gets on Tina Lane.  All the lights are turned off when the truck is 

leaving except for the regular headlights.  There are no sounds or anything.  Chairwoman 

Drummond asked if it was a diesel truck.  Mrs. Pereira said that it was and it was not loud.  It is a 

2005.  The newer trucks are not as loud as the older trucks.  It is a diesel but it is not obnoxious.  

Chairwoman Drummond asked if the neighbor with her was the one on the right hand side when 

facing the house.  Mrs. Pereira said yes.  Mrs. Pereira turned the letters in to the Board at this 
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time.  Chairwoman Drummond said that they would be read in to the record at the public 

hearing.  Mr. Meier asked Mrs. Pereira to give the Board the precise size of the truck.  Mrs. 

Pereira said that it was a 21’ 2005 Chevy 5500 Kodiak.  Mr. Meier asked the vehicle weight on it 

and Mrs. Pereira said that it was 19250 lbs.  Mr. Meier said that if the Board approves this it 

would be for this specific truck in case they would get another one.  Mrs. Pereira said that they 

would not be getting anything larger than this.  They are not going to be doing heavy duty 

towing so they wouldn’t need anything bigger than this.  Mr. Meier did not want to lock them 

into this exact size in case they would get a newer one.  Mrs. Pereira said that it would most 

likely be a smaller one if that was the case.  Chairwoman Drummond stated that the important 

thing was no light and sounds.  Mrs. Pereira said that they would not do that.  They are respectful 

of their neighbors.  Mr. Ahsan thought the Board could word it not to exceed a certain gross 

weight because as the trucks are manufactured quieter it may allow them to get a bigger truck.  

Mrs. Pereira said that if they were to go bigger then it would be a heavy duty truck and they are 

not licensed to do heavy duty.  Chairwoman Drummond said that according to the complaint 

they were parking the truck on weekends, but now they are asking to park it regularly.  Mrs. 

Pereira said that when they first had the complaint months ago it was because it was parked 

during the week.  They moved it to the lot.  They were leaving it at the house Friday night to 

Sunday morning when it was dropped back off at the lot.  The people complained again.  

Chairwoman Drummond stated that their expectation is to have it at the house every night of the 

week.  Ms. Franco asked when it was at the house was there a vehicle on it.  Mrs. Pereira said no.  

The vehicles are dropped off at the lot and only the truck comes back to the house.  Mr. Meier 

wanted to make sure that Mrs. Pereira was not looking for a home business.  Mrs. Pereira said no 

that she has a lot and office in Hopewell.  She did not want anyone coming to her house.   

MOTION to advertise for a public hearing was made by Aziz Ahsan, seconded by 

Barbara Barosa.  Voted and carried unanimously.  

 

REVIEW – Appeal 3778 – Cappelli (6357-01-209679) 

Alfred Cappelli, Jr., representing Mary and Marc Duvivrier, is requesting a variance to build on 

an undersized lot (.73 acre) which was created prior to Zoning, located at 8 Ninham Avenue, 

Wappingers Falls, pursuant to Section 194-130 of the Zoning Ordinance.  

Chairwoman Drummond asked Mr. Cappelli’s permission to review Appeal 3779 at the same 

time since they were related to each other.  Mr. Cappelli was in agreement.  

REVIEW – Appeal 3779 – Cappelli (6357-01-189676) 

Alfred Cappelli, Jr., representing Mary and Marc Duvivrier, is requesting a variance to build on 

an undersized lot (.67 acre) which was created prior to Zoning, located at 9 Ireland Avenue, 

Wappingers Falls, pursuant to Section 194-130 of the Zoning Ordinance.  
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Mr. Cappelli stated that he is an architect.  A little package was submitted for each appeal with 

some plot plans, with surveys and a little narrative.  These lots are located in the Brett View 

subdivision.  It was created about 1962 – 63.  All the lots there are .6, .7, .8 acres.  These are two 

remaining lots.  These lots have been owned for many years.  They are looking to sell the two 

lots.  There is a gentleman who wishes to buy the two lots and construct two single family 

homes.  One on each lot.  There is a site plan for each one showing that the setbacks are easily 

met.   The lots still have to have Board of Health approval.  We are here first to go through this 

process.  The next step is the Health Department should the Board approve these two appeals.  

The lots are back to back and owned by the same party.  They are adjacent to one another.  We 

know about the adjacent lots owned by the same person which is why we are here this evening.  

Chairwoman Drummond stated that the code is very specific about any lot held in single or 

separate ownership prior to the adoption of this chapter.  The Zoning Board has the ability to 

give a variance to it being buildable within the setbacks.  The problem is these lots are not 

separate ownership.  They are owned by the same person.  Mr. Meier said that because it was not 

separate owners it is supposed to be joined.  Chairwoman Drummond stated that it appears that 

the way the code is written is that the expectation is that it is going to be one oversized lot.  

Many of the lots in the neighborhood are undersized.  However, not all of them are.  The lots 

immediately adjacent to these are 1.82 acres, and there are other lots that are big.  Mr. Cappelli 

was in agreement and that was why they were here.  The zoning ordinance says that a 50’ 

setback is needed for the front.  Mr. Cappelli is coming here for a variance of 45’ because he is 

looking for relief from a zoning ordinance.  He is using that scenario as an example of that relief 

being sought this evening.  We know the genesis of some of these laws.  There are lake 

communities where the lots are very tiny and the combining of those lots to create a substantial 

lot in those instances would be sought.  Here there are two near one-acre parcels.  He did not 

think it is a stretch of the imagination where they would be allowed to build two single family 

homes on the two created lots 40 – 50 years ago.  Mr. Ahsan asked if they were the two last 

remaining lots in the neighborhood.  Mr. Cappelli did not know.  There may be more.  These are 

the only two that these people own.  Chairwoman Drummond said that her main concern is that it 

is so specific to the ZBA and considered when it is separate and single ownership.  She did not 

know if the Board has the authority to consider this.  Mr. Cappelli thought, in his opinion, the 

Board had the authority to do any relief in the Zoning Ordinance.  Mr. Klarl said that the Board 

did not have carte blanche and that was why he was here.  He stated that the Board has to take a 

look at the language of the statute that the Chairperson tells us.  Generally, what happens there is 

merger doctrines in many of the towns where there is the same ownership and when one 

conforms and the other non-conforms people are upset when they find out the smarter person put 

it in different identities.   Mr. Cappelli said that it was discussed in the Planning Office prior to 

this.  The intent of the law is being circumvented, but he can’t be held to the same standards any 

longer.  It is kind of crazy to say sell one lot to somebody then come back and have two separate 

owners and the variance is granted.  He is trying to skip that step.  Mr. Klarl said that in some 

towns the merger doctrines do not allow the undoing of the merges.  Mr. Cappelli said that he 
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didn’t want to merge.  They are not merged now.  They have not been merged for 30 or more 

years.  They are two tax parcels with two tax bills for 34 years.  The owner is going to be very 

upset when Mr. Cappelli tells her that she is only going to have one lot after paying taxes all of 

these years for two.  Mr. Cappelli asked if the Board was telling him to change the name to two 

separate people and then come back next month.  Ms. Barosa asked where the owner is living.  

Mr. Cappelli said that the owner used to live in that neighborhood from inception and lives in 

Tennessee now.  They own the lots.  They don’t own a house.  Mr. Klarl asked if Mr. Cappelli 

researched the Town records to see if there was a similar case that gave relief to the applicants.  

Mr. Cappelli said that he did not know of any but the Board has allowed undersized lots to be 

built on in East Fishkill.  A penalty is being paid here for the same person owning two lots.  Mr. 

Klarl thought it would be worth Mr. Cappelli’s while to research that issue.  Mr. Ahsan said that 

they are right next to each other and they can be merged into a much larger lot.  He agreed with 

counsel that Mr. Cappelli should do some research to see if there has been a similar situation in 

the past.  Chairwoman Drummond pointed out that merging them would eliminate an undersized 

lot which the Town is trying to do.  Mr. Cappelli also pointed out that the Town could have two 

tax bills for two houses or one tax bill for one house.   They could change ownership next week 

and come back next month, but they would be cheating the system.  If that is what the Board 

wants them to do, they will do that.  Mr. Ahsan pointed out that the two neighbors are 1.82 acres 

and another is 4.2 acres.  The character of the neighborhood is mixed.  Mr. Cappelli pointed out 

that one of those oversized lots is the original home that the subdivision was built around.  He 

could probably get letters from those two property owners saying let them build.  Mr. Cappelli 

asked if the Board did not want him to go forward with this and go in a different direction.  Mr. 

Meier asked the sizes of the lots on the other side.  Chairwoman Drummond said that they were 

less than the .8 but more than the .6.  Mr. Cappelli still felt that the Board has the power and the 

authority to grant relief.  Mr. Klarl said that it is the purpose of the ZBA.  Mr. Klarl was 

wondering if there were any factual situations similar to this.  Discussion continued on the size 

of the lots and meeting the well and septic needs.  There is public water available.  Mr. Ahsan 

suggested that Mr. Cappelli go back and do research and come back next month.  The Board felt 

that it could go forward with a public hearing.  In the meantime there will be multiple researches 

done to see if there are any other similar situations.  The code is so specific about lots being 

under separate ownership.   

MOTION to advertise for a public hearing was made by Aziz Ahsan, seconded by James 

Meier.  Voted and carried unanimously.  

Chairwoman Drummond advised Mr. Cappelli to do his research and that it would be helpful that 

this has been done before the next meeting. 

 

EXECUTIVE SESSION: 
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Chairwoman Drummond asked for a motion for the Board to go into Executive Session.  

MOTION made by James Meier to have the Board go into Executive Session, seconded 

by Aziz Ahsan.  Voted and carried unanimously.   

Board went in to Executive Session at 8:00 p.m. 

Board returned to the meeting from Executive Session at 8:15 p.m. 

MOTION to resume the regular meeting was made by Aziz Ahsan, seconded by James 

Meier.  Voted and carried unanimously.  

Chairwoman Drummond asked Mr. Meier to address some of the issues.   

MOTION made by James Meier to have the Board authorize the attorneys to sign so 

Ordered Stipulation and Settlement and such other documents that are needed to 

effectuate the settlement, seconded by Aziz Ahsan.   

The votes were as follows:  

Board Member James Meier   Aye 

Board Member Aziz Ahsan   Aye 

Board Member Barbara Barosa  Aye 

Board Member Tara Franco   Aye 

Chairperson Norma Drummond  Aye 

 

DECISION: 

DECISION – Appeal 3774 – Casale (6357-03-283321) 

Catherine Casale, 1 Kennedy Blvd., Hopewell Junction, is requesting a 63’ frontline variance for 

an existing 10’ X 14’ shed which is located in front of the rearline of the property, pursuant to 

Section 194-107 and Note #11 of the Zoning Ordinance.  

Resolution offered by Zoning Board Member Aziz Ahsan 

WHEREAS the Applicant has applied for a 63’ frontline variance for an existing 10’ X 14’ shed 

which is located in front of the rearline of the property, and  

WHEREAS, this action is a Type 2 Action under SEQR and no further action is required, and  
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WHEREAS the Legal Notice was published in the Southern Dutchess News, on January 27, 

2016, and  

WHEREAS the Zoning Board of Appeals held a Public Hearing on February 9, 2016, and 

WHEREAS the Zoning Board of Appeals finds that: 

This is an application by Catherine Casale, 1 Kennedy Boulevard, Hopewell Junction, 

requesting a 63’ frontline variance for an existing 10’ X 14’ shed which is located in front 

of the rearline of the property pursuant to Section 194-107 and Note #11 of the Town of 

East Fishkill Zoning Ordinance.  

This property is a corner lot located in the R-1 Residential District, and consists of 1.01 

acres.  

Section 194-107 “Accessory Buildings” provides, in part, as follows:  

B.  Standards.  One building normally considered for utility use in conjunction with an 

existing residence for the storage of garden or lawn tools, etc. may be erected without a 

building permit if it meets the following requirements:  

(1)  Building dimensions.  No such building shall be larger than 100 square feet in floor 

area nor more than 10 feet in height at its highest point. 

(2)  Setbacks.  Such buildings shall not be erected within 25 feet of a side or rear property 

line, and they must be located to the rear of the principal residence located on the same 

adjoining lots.  

Schedule of Bulk Regulations, Note #11 provides as follows:  

On all parcels abutting the Taconic State Parkway or Interstate 84 (including the AFO District), 

there shall be a minimum setback of 100’ from the edge of the Taconic State Parkway or I-84 

right-of-way to any structure, building or parking area, which shall remain as a landscaped buffer 

area.  On all parcels abutting any state or county road outside the hamlet areas identified in 

Section 194-4.1, there shall be a minimum setback of 100 feet from the edge of the road 

pavement to any building.  These requirements shall supersede any less-restrictive yard or 

setback requirements set forth in other provisions of this Code. 

 A “Review” of this application was held on January 14, 2016, and a Public Hearing 

was held on February 9, 2016.  This Board learned the following:  

1. The Applicant and her husband moved this 10’ X 14’ shed to this property from its    

previous location in Stormville, NY. 
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2. The Applicant’s lot is a corner lot with two front yards.  The Applicant’s property 

is on a County Road (Old Hopewell Road), requiring a 100’ setback (see Note #11 

above). 
 

3. The Applicant stated that the shed was placed where it is for easy and frequent 

access due to a medical disability of Mr. Casale.  The Applicant submitted a letter 

from a doctor confirming Mr. Casale’s medical disability (the letter was read and 

returned by this Board to the Applicant). 
 

4. The ability to place the shed in the rear yard is limited due to the location of the 

septic field and the septic tank, and topographical issues with the lot (it is not flat).  

 

5. The shed is white and highly visible because the Applicant has cleared some of the 

vegetation that was in this area.  
 

6. A letter in support from a neighbor was also received and filed with this Board.  

The neighbor’s property abuts the rear of the Casale’s property so is not visually 

impacted by the current location of the shed.  
  

7. The Applicant stated that all the things housed in the shed will be kept in the shed, 

and not outside the shed.  
 

     In reviewing the “balancing test” and the five (5) factors recited in NYS Town Law Section 

267-b(3)(b), this Board finds as follows: 

1. An undesirable change will be produced in the character of the neighborhood as the 

granting of this area variance would allow a highly visible white shed to the visual 

impact of all users of Old Hopewell Road.  An alternative location, on the other 

side of the Applicant’s driveway, was suggested where it would not be impacting 

users of Old Hopewell Road, but would also be accessible to Mr. Casale.  

 

2. The benefit sought by the Applicant can be achieved by some method feasible for 

the Applicant even with the restrictions of the corner lot, though a variance to put 

the shed in front of the rear-line of the house would still be required.  

 

3. The variance is substantial.  The shed is white and highly visible along a heavily 

traveled road and the 63’ frontline setback puts the shed only 37’ from Old 

Hopewell Road.  
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4. The proposed variance will have an adverse effect or impact on the physical or 

environmental condition in the neighborhood.  The intention of the Town’s 100’ 

setback was to preserve the vegetative screening along major roadways.  

 

5. The difficulty is clearly self-created as the Applicant placed the shed on this 

property from a different address within Town with knowledge of the requirements 

for the placement of sheds.  

 

    Therefore, for all the reasons recited herein, this Board hereby DENIES the application of 

Catherine Casale requesting a 63’ frontline variance for the existing 10’ X 14’ shed which is 

located in front of the rearline of the Applicant’s property.  The Applicant is directed to remove 

the shed from its current location and any other location that would violate the required setbacks, 

within sixty (60) days.  

    This is a Type II Action under SEQRA and no further action is required.  

BE IT FURTHER RESOLVED, that within five (5) business days of the adoption of this 

Resolution, the Chair or other duly authorized member of the zoning Board shall cause a copy of 

the Resolution to be filed with the Town Clerk and a copy sent to the Applicant/Owner.  

Resolution Seconded by Zoning Board Member Barbara Barosa 

The votes were as follows:  

Board Member James Meier    Abstain 

Board Member Aziz Ahsan    Aye 

Board Member Tara Franco    Aye 

Board Member Barbara Barosa   Aye 

Chairperson Norma Drummond   Aye 

 

REVIEW:   

APPEAL 3780- Macina (6656-00-195212     

Chairwoman Drummond stated that there is an appeal from Michael Macina 50 Kim Lane in Stormville 

who came to the Board and received a 15’ variance for a garage based on an older survey.  He went to 

have the “as-built” survey done of the foundation that is now installed and it was done by a different 

surveyor.  There was a discrepancy found with the line.  The error was not based on information 

presented to the Board.  He had a survey that showed the line in the wrong place. The distance of the 
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property instead of being the expected 10’ is now 7.4’.  He needs an additional 3’ variance.  With the 

Board’s permission, Chairwoman Drummond would like to schedule this for a public hearing because 

Mr. Macina is in the middle of construction and the Board would not like to see it delayed for no reason 

of his own for two months.  If the Board agrees, it will be scheduled for a public hearing in April.  

MOTION made by James Meier to advertise for a public hearing for the April meeting, seconded 

by Tara Franco.  Voted and carried unanimously.  

 

ADJOURNMENT: 

MOTION to adjourn the Zoning Board meeting was made by Aziz Ahsan, seconded by 

Tara Franco.  Voted and carried unanimously.  

 

 

Respectfully submitted, 

 

 

 

Lisa Anne Barach 

Meeting Secretary  


