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 TOWN OF EAST FISHKILL 1 
 2 

PLANNING BOARD MEETING 3 
   APRIL 5, 2016 4 

 5 
Planning Board Chairperson Lori Gee called the meeting to order.  Members present were                                                6 
Steve Caswell, Michael O’Brien, Craig Smith and John Cutler. Member Jason Paraskeva was 7 
absent. Alternate Member Teresa Golden was present and filled in for Mr. Paraskeva.  8 
 9 
Town Consultants present were: Thomas F. Wood, Esq., Attorney; Michelle Robbins, Planner 10 
AICP; Joseph P. Dennis, Engineer; Scott Bryant, Town Engineer; Pam Baier, Planning Board 11 
Clerk, and Kathleen Mahodil, Meeting Secretary, were also present. 12 
  13 
 14 
CHAIRPERSON COMMENTS 15 

Ms. Gee began the meeting with the Pledge of Allegiance. 16 

Upcoming Meeting Dates: Ms. Gee noted that, although the next meeting is scheduled for April 17 

19th, the Republican Primary is being held the same day. The meeting room is used for the 18 

primaries and the meeting date would need to be changed. 19 

 MOTION made by John Cutler, seconded by Michael O'Brien, for the April 19, 20 

 2016 meeting to be moved to April 20, 2016. Voted and carried unanimously. 21 

Accordingly the upcoming meeting dates are now Wednesday, April 20, 2016 and Tuesday, 22 

May 3, 2016.     23 

The Approval of Minutes of Meetings held February 16, 2016 was held over to a future 24 
agenda. 25 

  26 

EXTENSION OF FINAL APPROVAL  27 

John Jay Gas Station, Route 52/Lake Drive. 28 

Ms. Gee announced that the plan  has been signed, so there was no need to extend the Final 29 
Approval for this matter. 30 
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EXTENSION OF FINAL APPROVAL 1 

Saxon Woods, 9 lots, Old Fishkill Hook Road. 2 

William V. Povall was present. 3 

Mr. Povall said this was very close to the Mylar being provided for signature. He believes it will 4 

happen within 30 days but, to be safe, he said he was requesting a 90 day extension. Ms Gee 5 

asked what was outstanding and he replied that the Central Hudson easements were being 6 

finalized for the driveway crossing. There is also an easement for the Town for potential future 7 

wells.  Ms. Gee asked if the language was with the Town attorney and Mr. Wood said that 8 

Central Hudson and PSC had changed the whole process. The one has been worked out with the 9 

Town and the status of the other one would be verified and something could be worked out for a 10 

time. He added that the PSC really changed their timetable. 11 

The Members and consultants did not have any comments or questions. 12 

 MOTION made by Michael O'Brien, seconded by Craig Smith, to grant a 90-day 13 
 Extension of Final Approval. Voted and carried unanimously. 14 

  15 

PUBLIC HEARING 16 

Fakhouri, 2 lots, Kensington Drive and Dale Road. 17 

Ernst Martin, P.E. Casey Engineering and  Jamie Green, Esq., of Gary Greenwald & Partners 18 
were present.  19 

 MOTION made by Michael O'Brien, seconded by John Cutler, to open the Public 20 
 Hearing. Voted and carried unanimously.  21 

Mr. Martin said the application is for a parcel at the intersection of Kensington Drive and Dale 22 

Road and it is the intent of the applicant to subdivide the parcel. Currently there is an existing 23 

house on the property, located to the south. The owner's parents currently live in the house, 24 

which was in desperate need of disrepair. The owner bought the property about 1 1/2 years ago, 25 
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totally remodeled the house, and now would like to subdivide the property into 2 lots. The well 1 

that currently services the house would be on the newly created lot and it is the intent of this 2 

application for the existing well to service the new house, and then a new well be drilled for the 3 

existing house. Ms. Gee asked if the required setbacks are met for the new well and the existing 4 

well. Mr. Martin replied Yes, and he has already met with the Health Department. The Town had 5 

encouraged them to go back to the Town some months ago, to see if the existing well could be 6 

used., rather than abandoning it. There was a meeting with the Health Department, they are in 7 

agreement and that plan has been submitted to them. It has been reviewed and one thing they are 8 

requiring is that the well for the new house be drilled, prior to the approval being granted by 9 

them. He said they do not want an approved subdivision filed, and then have to question whose 10 

well goes where; they want it done ahead of time, and the well would be tested for quantity and 11 

quality. In addition, he said the house is serviced by a sub surface sewage disposal system and the 12 

new lot will also be served by a septic system. There is a 100 year floodplain on the FEMA map  13 

and it encumbers a small portion of the property and this has been identified on the subdivision 14 

map. An existing drainage ditch runs through the property and he said this lot was created from a 15 

subdivision many years ago. If one looks at the map, he said t here is a drainage easement, but it 16 

is  not defined; it is just a serpentine line that runs through the property. He said they will be 17 

creating an easement that will run through the property and it is shown. The same width has been 18 

maintained, if not greater. The Highway Superintendent was there and is in agreement with the 19 

location of the easement as well as in agreement with the location of the 2 driveways. He 20 

explained that, the driveway that currently serves the existing house is in need of repair and also 21 

right now it somewhat straddles the new property line. The old driveway would be removed and 22 

ultimately 2 new driveways will be constructed. 23 

Ms. Gee said at the last meeting, there was some question about the usable area, the back yard 24 

buffers were to be clarified, the wetland boundaries at this point, and she believes they were 25 
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waiting for DEC to confirm these. Mr. Martin said there should be a confirmation from DEC in 1 

the Board's packet this evening. Ms. Gee asked the dimensions of the back yard, outside of the 2 

buffer. Mr. Martin replied that, at the northwesterly corner of the house, the shortest distance is 3 

about 13 feet, and it ranges from 13 feet to 20 feet, to 25 feet and to the maximum of 55-60 feet.  4 

He said the area right behind the house, where one would have a deck or patio, it is in the range 5 

of about 50 feet. Ms. Gee asked how the wetland buffer line would be delineated; would it be 6 

done with fencing, are rocks proposed. Mr. Martin said nothing had been proposed at the 7 

moment. Ms. Gee said this would typically be proposed, especially where there would be 8 

wetlands fairly close to a residence. Mr. Martin said he knew on some projects in the past, split 9 

rail fences had been done. but, at this point in time, this has not been shown on the plan. 10 

Mr. Martin pointed on the plan, saying it was one of a number of lots, created back in the 80s, 11 

and showed the location of the existing house, the existing septic, the existing well for this house, 12 

the new property line dividing the 2 parcels. He showed where the well would serve the new 13 

house and where the proposed well would be to serve the existing house. He pointed out an 14 

easement, saying the minimum width is 40 feet, it runs through the property and he showed 15 

where it was a little wider for the multiple culverts that come into the area. He pointed out the 16 

distance spoke of, to the corner of the house, saying it is about 12 feet, the other side being 20 17 

feet and another spot about 20 feet, then the area where it is about 55-60 feet from the wetland 18 

boundary. Ms. Gee asked him to point out the location of the wetland boundary and the 100 feet 19 

setback. Mr. Martin pointed out the wetland boundary and buffer.  20 

Ms. Gee said the maps had been reviewed and asked Ms. Robbins if there was everything needed 21 

from DEC confirmed. Ms. Robbins said she spoke with Kelly McKean at DEC on Friday and the 22 

person who originally delineated this parcel has moved on, and is no longer there. She was told 23 

that DEC would be going out to re-delineated the wetland yesterday, and would be getting back 24 

to her, but she is assuming this was not done due to the weather. She said she had a call into them 25 
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but did not hear back. The plan is supposed to be signed by them saying that the wetland line has 1 

been validated and Ms. Robbins said there is not their signature on the copy of the plan that she 2 

has. Ms. Gee said she can see that the well will be in the buffer and asked if there was any work 3 

done there other than the line to be moved to the new house. Mr. Martin gave Ms. Robbins a plan 4 

that shows Ms. McKean's signature on it. date validated 1/21/16, expiring 1/20/21. However, she 5 

said she had a very different conversation with her and it is not clear where this stands at this 6 

point. Ms. Gee asked if she was the person that actually delineated the wetlands and Ms. Robbins 7 

said no, not initially. Mr. Martin said initially it was delineated by Jonathan Russell and he has 8 

been promoted or moved to another department. He added that Kelly is now one of the wetland 9 

biologists that goes out to the site and he met her there about 2 weeks ago. He pointed out on the 10 

displayed plan where the well is going to be located and said that, because of where it is going, 11 

they had wanted to delineate some additional wetland. While Ms. McKean was there, he said 12 

they walked the entire wetland. He said that what is shown there and on the map that he had 13 

given Ms. Robbins shows it is a signed wetland map. Ms. Gee said the well is clearly in the 14 

buffer and the line would need to be re-run to the new house. She asked Mr. Martin if there 15 

would be a permit obtained for this or what was being proposed. He replied that there is an 16 

application with the DEC right now. Ms. Gee asked if there were any other areas of disturbance, 17 

besides getting the line run that would disturb the wetland areas  or the wetland buffer. Mr. 18 

Martin showed where the new line would run and said his guess is the line would probably be 19 

intercepted and it would run into the house. He does not know where the line is, but said they 20 

may be a little into the wetland buffer. Ms. Gee asked if there would be any disturbance of the 21 

wetland buffer with the house construction and it is fairly close, with only 13 feet off the buffer. 22 

Mr. Martin said Yes, that is the closest. Ms. Gee asked if he would need more than that to 23 

maneuver and he replied No. Ms. Gee asked if the 13 feet was at the corner of the driveway or 24 

the house and Mr. Martin pointed out the closest point on the map on the house and showed 25 

where the driveway was. Mr. O'Brien said this is a back yard that is 13 feet and Mr. Martin said 26 
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that was not correct. He showed the corner of the house, saying it is 13 feet and then pointed out 1 

where it is 55 feet. He said there is the one corner that is 13 feet. Mr. O'Brien asked what the yard 2 

would look like and Mr. Martin said it is irregular and pointed out the wetland buffer and closest 3 

point of 13 feet, where it is 20 feet and in the back where it is 55 feet. He said there is room for a  4 

pool or small shed could be done. Ms. Gee asked if it was exactly 100 feet off the wetland line 5 

and Mr. Martin said Yes. Ms. Gee said, with it being irregular she is not seeing the wetland line 6 

with the same jog. Mr. Martin showed the wetland line and the 100 feet and where the lines are 7 

parallel. Mr. O'Brien asked if there would be any fill for this and Mr. Martin showed where there 8 

will be fill around the proposed house. He said the lot is conducive to a bi-level type house; he 9 

does not know what will go in there, but to him this would make sense, but there will be fill 10 

around the house and he showed the grading for it. He said the flood plain elevation in the 11 

detailed study area from the FEMA maps is 225 and they did their own. They get on the same 12 

datum as FEMA, NVIDIA, and the topo shown is on the same datum. With having the same 13 

datum, he said they can determine the 225 contours. He showed on the plan where it was  14 

hatched, saying it was 225 of less and the elevation of the lowest level is being made to be the 15 

same elevation as the garage door, which is 232. There will be about 4 feet of fill and he showed 16 

on the map where the grading lines are outside of the buffer area. Ms. Gee asked if a fill permit 17 

was needed and Mr. Martin said it had been asked. Mr. Dennis said it is roughly 200 cubic yards 18 

being put in the base, which is a small area of 4 feet deep. Ms. Gee asked if this included the 19 

septic and said the septic pad is outside of the calculation.  20 

Ms. Gee asked Ms. Robbins if there was anything else from her end that was outstanding or 21 

needed to be covered. Ms. Robbins replied that there had been a letter from DEC stating the 22 

potential for Indiana Bats and there are some trees to be removed so they will have to clarify the 23 

tree clearing restrictions with DEC. She said that, typically, trees cannot be cleared between 24 

March and October. The DEC letter also indicated that the project site is very close to the 25 
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Fishkill Creek, the Lomala plain forest which is considered a significant habitat by the DEC, 1 

because of the species. It is in close proximity and she said DEC prefers the area not be 2 

disturbed; t his particular project does not result in any specific disturbance to that habitat, but it 3 

is close by. Mr. Martin wanted to expand on what Ms. Robbins said regarding trees, stating that 4 

there is no tree cuttings being proposed for the house and it is one of the consultant's memos but 5 

it is incorrect. The only tree clearing, if any, he said would be for the new well that would be 6 

drilled. Ms. Gee asked if this would also be in the wetland buffer and Mr. Martin said this is 7 

what is currently under review by the DEC, because a permit is needed to do this. Ms. Gee asked 8 

if they expected to be in the buffer at all when the old line is cut. Mr. Martin pointed out the 9 

house and well and the straight line on the map, showing out where it would be intercepted and 10 

run into the house. He said he could be wrong and the line could be further out, he does not 11 

know, but he thinks the shortest point was taken between the 2.  12 

Ms. Gee asked Mr. Dennis for any comments. He said Mr. Martin had touched on a couple of 13 

their items. The drainage description was submitted and reviewed and closes that. The highway 14 

superintendent did visit the site and look at the driveway location since the last time detail was 15 

added on the plan, He said there is a note on the plan and, when the time comes, they should also 16 

get a permit from the highway department for the driveways. He recalls from being there awhile 17 

ago that there are some small existing trees by the driveways. Mr. Martin pointed out the small 18 

cluster of ash or elm trees, saying the trees are 6 inches caliber or less. Ms. Gee said she thinks it 19 

is 4 inches is probably the restriction and on the plan. Mr. Dennis said this is more of a DEC call 20 

for the when there is something before them where there is wetland areas or buffers disturbance 21 

and they may request that the developer put on a conservation easement that notifies the future 22 

purchaser or owner that there is a wetland or buffer on their property. He said this would go hand 23 

in hand if there was any type of fence put up, that would be defined. Ms. Gee said that was part 24 
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of what she wanted to understand, and they wouldn't want to put a fence 5 feet from the house; 1 

they wouldn't be able to mow. She said this sounds like it is not that close. 2 

Ms. Gee asked Mr. Bryant for any comments and he asked Mr. Martin if the separation waiver 3 

was received from the Board of Health. Mr. Martin said they have verbal, but do not have 4 

approval yet. He reiterated that this Board had asked them to go to the Board of Health to 5 

consider if the well in its current location would be accepted. A presentation was put together for 6 

them ,it was agreed upon, and he said they would proceed on that basis. He said the first plans 7 

that had been submitted months ago showed the well to be abandoned, and 2 new wells to be 8 

drilled, which is no longer the case. Now the proposal is for a new well for the one lot and the 9 

existing well to be used for the new house. Ms. Gee asked, if Board of Health approval is not 10 

received, was there another location for a well that meets the separation. Mr. Martin said they are 11 

past this; they had a meeting with Marie Brule and Peter Marlow and  he thinks they are beyond 12 

that point. Since then, a submission was made and he said they came back asking what the 13 

conditions would be . The new well would be drilled before the plat is signed and it would be 14 

tested for quantity and quality. This was conveyed to the owner and he said he is in agreement.  15 

Mr. Dennis said some details were added for the stock piles were added to the erosion measures 16 

and it is now shown with the location. The concern was, with the small back and side yard, there 17 

may not be enough room to move around, but a stock pile area is being shown. He and Mr. 18 

Bryant discussed the concrete washout, which is something that should be added to the plan and 19 

said they should have a detail or location shown. He said it is only in use for doing a concrete 20 

foundation.  21 

Ms. Gee asked if there was anyone present from the public to speak for or against the matter.   22 

Chester Dziobkowski displayed his presentation and began by saying that he lives across the 23 

street from this project on Kensington Drive.  The reason, he said, why he is interested is that 24 
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many years ago is they filled in the land, it was not designated as wetland and there was a lot of 1 

trouble with the septic system. There have been changes since the new plan was proposed 2 

January, 2016. The driveway was moved to the south and the proposed location for the house 3 

was moved to the north. He said he went through the Noah site in Albany, which records the data 4 

for Poughkeepsie, for year 2015 through March, 2016. He said there are many pages of data and 5 

he summarized it, and pulled out the normal precipitation, with the actual precipitation, percent 6 

of normal and percent below normal. When summed up for the time period, he said it is 34% 7 

below normal and the when percolation tests were done in May 2015, it was 55% below. He 8 

thought it interesting that the percolation system was tested when the precipitation was low and 9 

the ground was extremely dry. He said it was actually 48% at the time of the percolation system 10 

tests and, when they were done in April and May, it was very dry and he feels it was not fair. It 11 

was performed within 100 feet of the wetlands and he said there was no permit for Article 24  12 

and  he said the Health Department, at some point, will request a cross section of the soil. In the 13 

area of the leach fields it will show a mottle layer, which is indicative of the water table and he 14 

said the location of this layer is important for safe and proper operation of the leach field. He said 15 

when it doesn't work it smells pretty bad and the mottled layer is just below the surface. He said 16 

he saw Kelly McKean when she was there on March 22nd, she said it was right below the surface 17 

and the water table very close. He has been watching 53 Kensington Drive since he moved there 18 

in 1979. In a normal year, on the north end of the property, there is standing water through most 19 

of the Spring and that is where they want to put the septic system. He said the ground is so wet 20 

one can't get a riding lawn tractor through; it gets stuck in the mud and has to be towed out, 21 

which he has seen many times. One of his neighbors who lives up the street provided landscaping 22 

services for this property and he finally gave up because he could not get his commercial grass 23 

cutter, a scag system, through the mud. He said both ends of the property are like this and he is 24 

concerned because the north end is where the SDA is proposed. He showed pictures taken the 25 

day after 3 hours of rain on February 16th and the wet area that goes to the back and the area 26 
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where the percolation test was done. He showed the close up of the standing water and said one 1 

can't walk there without getting their feet wet and said it was evident when Ms. McKean was 2 

there; it was very wet. He summarized, saying the area to be subdivided, on the north end is not a 3 

suitable place for the septic system; it is too wet for a reliable operation of a leach field,  4 

especially in the Spring, when the ground is wet. The percolation tests were done back in May, 5 

2015 and, when he spoke with the guy who was doing it, he said the results were barely 6 

marginal; the precipitation at that time was 55% below normal. In the last part of 2015, and 7 

beginning of 2016, he said this is still dry. He noticed a couple of weeks ago that there was even 8 

a fire alert that was out about fires that could start. The results of the percolation tests do not 9 

represent a typical year and are, at best, misleading for the justification of a new septic system. 10 

He addressed some more information that he had tacked on to his presentation, saying this may 11 

be of interest at a later point. It is the Town Code that talks about the placement of a sewage 12 

disposal tanks system and if they could be considered only when all other potential feasible 13 

alternatives have been explored, and determined to be infeasible. He said the facilities should be 14 

assessed and designed consistent with the requirements of the Health Department. He showed the 15 

information from Parcel Access which shows the flood plains. He showed there is a formula for 16 

determining how much of a piece of property is usable, in terms of building and said he would 17 

leave that up to the engineers, but he does not think the numbers are correct, if they have been 18 

already calculated. He also showed the 225 feet level elevation for the edge of the flood plain. 19 

Mr. O'Brien asked to see the picture from Parcel Access showing the flood zone and Mr. 20 

Dziobkowski pointed out the location of the house and the proposed house.  21 

Ms. Gee asked Mr. Dennis if he did the calculations for the buildable area and if it was sufficient. 22 

He replied that Mr. Martin's office had provided a net density report and included the formula 23 

that was shown. He said it showed there was sufficient are to support 2 lots. The building area 24 

calculations were done which showed each house had at least 3/4 of an acre for buildable area. 25 
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Ms. Gee referred to the septic location, saying it did not look like it was in the buffer area defined 1 

on the current map and signed off by the DEC, asking if this was correct. Mr. Dennis said it is 2 

correct that it is not in the buffer area.  3 

Ms. Gee asked Mr. Martin how much fill would be brought in to build the leach field for the 4 

septic area and she said she was assuming it would not be at the level of the ground right now, 5 

there is fill being brought in for the septic. Mr. Martin said this is shown on the grading plan and 6 

it is 2 to 3 feet from the house, up to the existing grade at the road. Ms. Gee asked Mr. Dennis the 7 

amount of fill for the deepest point of the septic. Mr. Dennis referred to the profile that was 8 

included in their plan, and while reviewing it, he said there is a 4 foot grade at the house and at 9 

the septic it looks like it is 2 - 3 feet. Ms. Gee asked if that was the whole way through and if it 10 

was more towards the road. Mr. Dennis said it actually tapers more towards the road.  11 

Mr. Martin asked to able to do a rebuttal to the gentleman's comments and Ms. Gee agreed. He 12 

stated that, in all due respect, with regard to the percolation, there is a whole protocol with the 13 

Health Department when they do the percolation tests. Specifically for the reason mentioned, he 14 

said the percolation test was dug 24 inches deep, presoaked. They come back the following day, 15 

in 24 hours, and they are presoaked again. They are run, cleaned out and run again and the idea is 16 

to try to simulate a wet condition. He said that he had checked the rainfall data themselves, and 17 

typically, in Dutchess County it is about 45 inches a year and, in 2015 it was about 30 inches. He 18 

does not disagree with the numbers and said they are spot-on, but there is a protocol that they 19 

have to follow. Ms. Gee commented that it is the purview of the Health Department and not the 20 

Planning Board, the Board is just asking that it has been done, and this is moving forward. If it 21 

had not yet been done, or the results were negative, she said the Planning Board would have a 22 

concern that the Health Department might not grant this. Mr. Martin said there were 3 23 

percolation tests done; one was 8 minutes, which he does not agree with as it is too fast, but one 24 



Town of East Fishkill Planning Board                                                            APRIL 5, 2016 

 12 

stabilized at 30 minutes and the other one stabilized at 40 minutes. He said it is not gravel, but it 1 

is not hard pan, so it did percolate.    2 

Mr. Martin then addressed the gentleman's flood plain comments and said, with all due respect, 3 

researching, while it is nice to do it on the internet, he deals with being out in the field, real 4 

contours are being worked with that are 10 foot intervals. This area is in a detailed study area and 5 

he said this means FEMA came through and did a very detailed study of the area; the flood plain 6 

elevation of this area is 225. He said the topography was done, based on that same datum, 7 

NVIDIA, which he mentioned before, field topo work was done with actual shots in the field and 8 

then they plotted where the 225 line is. He said they try to keep improvements or structures at 9 

least 2 feet above that. He also concurs with Mr. Dennis regarding the formula; the calculations 10 

have been reviewed and re-reviewed and he is sure they are in good shape.  11 

Ms. Gee asked Mr. Dennis if he had any comments about the flood plain and said that she did not 12 

see where it was impinging on this project as proposed. She asked if there were any issues with 13 

this. Mr. Dennis said that early on there were some questions, but Mr. Martin had since 14 

addressed them and filed a Flood Plain Development Application. 15 

Michael Gentile, 65 Kensington Drive spoke, emphasizing that the displayed map was the FEMA 16 

map, it is the latest data and it shows 2.4 acres out of 4.23 acres being n a flood zone. He said the 17 

formula was presented to the Board on 3 separate occasions and, on 3 separate occasions, the 18 

formula was wrong. It was done again, it was wrong and the current formula, as far as he can tell, 19 

is wrong; it can't be right because the wetlands are not accurately represented on the diagram. He 20 

said to recall the last public meeting, when he presented a lot of photographs and a lot of data 21 

showing where the wetland markers were originally placed and then, subsequently a subset of 22 

them were removed. He said the photograph showed the flags, prior to their removal. After that 23 

meeting, he said he sent an email to Mr. Russell, the original DEC biologist that came out. Mr. 24 
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Gentile read the email: Dear Mr. Russell; Thank you for returning my calls and providing the 1 

email with information about the wetland delineation at the property for 53 Kensington Drive. I 2 

passed along a copy of it to the Planning Board for their information. I tried to emphasize the 3 

extent of the wetlands at the public hearing, but feel that the gentleman representing the owner 4 

may have diminished the area, since the new diagram showing the plan has a DEC 100 adjacent 5 

area diagramed from the stream and not from the corner of the proposed driveway, not 6 

overlapping the house or the driveway as it actually would if the correct adjacent area were 7 

drawn in. Please refer to my attached diagram."  8 

Mr. Gentile displayed the diagram that had been sent to Mr. Russell. He pointed out the 4 flags 9 

on the diagram that were indicated as being removed. He showed on the other diagram the 10 

approximate location of where the flags would be. He also pointed out, in the wooded area, along 11 

Kensington Drive, and into the property where the house is going to be. Ms. Gee asked if it was 12 

the actual wetland flags or the buffer area and Mr. Gentile said it was the wetland flags. He 13 

showed the 100 foot adjacent area that goes all the way over to the current driveway, completely 14 

encompassing where they plan on putting the septic area and the house. He said Ms. McKean 15 

came out to work on the wetlands this past March 22nd and she walked the area with Mr. Martin. 16 

He showed the location of where they met on Kensington Drive, at the end of the walk, and he 17 

gave her the picture he had given to the Planning Board. He said she looked at it and realized 18 

where the flag was and she indicated that, in the approximate location there were wetland 19 

indicators. This made her determine that she had to come back out to re-delineate all of the 20 

wetlands, which she was supposed to do this past Monday but, because of the weather, as was 21 

said, it was not done yet. He is questioning how the wetlands could have been signed off on the 22 

plan when Ms. McKean had not done this yet. Ms. Gee told Mr. Gentile the signature was dated 23 

back in January, which would have predated the conversation with her. Mr. Gentile said he does 24 

not understand how that could have happened, but this is at a point now where the wetlands 25 
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encompass the entire project area, based upon where the flags were originally set. He said it 1 

really won't be known until the re-delineation is done. Ms. Gee asked to review the displayed 2 

diagram and Mr. Gentile gave her a copy to do so. Mr. O'Brien asked Ms. Robbins if the re-3 

delineation was still on. Mr. Gentile explained the diagram to Ms. Gee, pointing out the flags that 4 

could be seen from the road when they were originally put up. He also pointed out the flags that 5 

he said had been removed and said he didn't know how many more flags there could have been, 6 

but they could not be seen from the road. Pointing out where the flags were that had been 7 

removed, he showed the 100 foot area that it covers. Another issue based on the new plan, which 8 

he said is very important, is the well that they are planning on reusing is not 200 feet away from 9 

the proposed SDA. He believes, according to the Code, if  the well is below elevation of the 10 

SDA, it must be at least 200 feet away, and that well could not be reused. Ms. Gee said her 11 

understanding is that a waiver can be requested for this from the Health Department, and that is 12 

the Health Department's purview. Mr. Gentile said the Town Code states that no structure, no 13 

SDA, no well would be put into a flood zone. As shown on the plan, he said every place where 14 

there could possibly be a well that would be 200 feet away from each of the SDAs, would be in a 15 

flood zone. He said this lot is not dividable, it is indivisible, as he had stated at the last public 16 

meeting. He pointed out the wetland markers that are currently there, saying they are in the 17 

wooded area, along a line, which he showed . The 100 foot delineation showing the wetland 18 

boundary goes about 10 feet from the ditch and the actual flag in that location is 40 feet from the 19 

ditch. Pointing to it, he said that makes the line 30 feet inaccurate and, if everything else was 20 

wrong that he was saying, and if the DEC came in and delineated it differently, the line is 21 

inaccurate to begin with, which would put it right on the corner of the house. He said the main 22 

reason he got involved was because the land flooded and he was trying to help the owner, 23 

explaining that the land floods where he wants to put the SD. He said it can't be put there. The 24 

owner of the property put in a request to subdivide the lot and he would not have known that the 25 

area in question floods where the SDA was going to go and where the house would be put. He 26 
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said he was trying to be a good neighbor explaining that he can't do what he wants to do because 1 

this area floods, as does the area on the other side of the house. He reiterated what Mr. 2 

Dziobkowski said, that a tractor cannot get through there about 2/3 of the time because the area is 3 

so saturated with water. He restated what he said he ended with at the last public meeting: If the 4 

Planning Board were to allow the subdivision, and if a house were to be built there, their front 5 

yard would be a flooded bog, their side yard would be in a wetland, their backyard would be in a 6 

flood zone, the  house would be inundated with frogs since that is what is there now, and 7 

inundated with mosquitoes. He said it would be a house where flood insurance would be 8 

necessary, since it is in a flood zone. He does not feel it is a good idea for this property to be 9 

subdivided and he does not think it can be legally subdivided, based upon the information that is 10 

available. 11 

Ms. Gee told Ms. Robbins that there was a picture from Mr. Gentile that shows flags that may 12 

have been removed, or moved, and asked if this was part of the conversation with the DEC. Ms. 13 

Robbins said the reason she called her (Kelly) on Friday was that she noted on the submission 14 

that there was not a signed map. She said she wanted to see if they had signed the map, for the 15 

public hearing so that it could be said that yes, indeed, there is a signed map. She said Kelly was 16 

not there and she left a message for he, Kelly left a message on Ms. Robbins' cell phone , 17 

explaining the fact  that there had been some issues and the wetlands were going to be re-18 

delineated. Ms. Robbins did not know what she was referring to because she was out there in 19 

March. Ms. Robbins subsequently called her and Kelly told her Yes, she would be going back 20 

out on Monday. Ms. Robbins asked that she be kept informed and she did not hear so she is 21 

assuming it did not happen because of the snow yesterday. Ms. Gee asked Mr. Martin if anyone 22 

had notified him that she was coming back out ,or did she make arrangements to see the property. 23 

He replied Not as yet. Ms. Gee asked Ms. Robbins the protocol when there is a signed map and 24 

there is someone from the DEC saying they are coming back out to look at the property. Ms. 25 
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Robbins said she is confused because she had asked for the signed map and was told they did not 1 

have one to give her because they were going back out to re-delineate. She said she did not know 2 

there was a signed map at that point and assumed there was because the applicant had indicated 3 

there was one. She said she was calling to get a copy of it. Mr. Martin has shown her a copy of it 4 

but there was not a copy of it in the Planning Board packet. Ms. Gee confirmed with Ms. Baier 5 

that the Planning Board did not have a copy of the map signed by the DEC. Mr. Martin said it 6 

was in the submission packet, back at the end of January.  7 

Mr. Martin referred to the re-delineation, saying that an application had been put in for the new 8 

well and he pointed out the area that was further delineated. In light of that, he said the entire 9 

wetland was walked, they came out and that was when the neighbors were spoken with. Ms. 10 

Baier had the submission and checked for the map . Mr. Martin said it was a supplemental map 11 

because they had the map signed and were making corrections on the other map. He said he 12 

brought 2 maps to Kelly; she kept one and he has one. He said that, ultimately, when the project 13 

is ready for approval, she will have to sign the map again because she will have to sign the 14 

Mylar. Mr. Martin presented a map that he had with him this evening. Ms. Gee said it was a map 15 

with revision dated January 21, 2016, with the signature from the DEC, as of the same date.  She  16 

asked Ms. Baier if it had a January 21 revision for the moved driveway and said there should be a 17 

map in the Planning Board file showing this change. Ms. Gee said that is not the version 18 

currently in the Planning Board file and asked if the signed map could be kept for the file and 19 

Ms. Robbins will confirm with the DEC and Ms. Gee said it will get straightened out. She said 20 

she agrees with Mr. Martin that the final plan will need to be signed. Mr. Martin said it used to 21 

be that, when there were subdivisions, a map would be signed, a paper copy would be put in a 22 

file. Now it is required, not only for subdivisions, but also for site plans, if there is a wetland 23 

issue, they have them sign the original, the Mylar, because that is ultimately what gets filed.  24 
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Ms. Gee said the primary concern of her and the Board is that they are hearing there may have 1 

been flags that were moved and she can't tell from the diagram where the flag would have ended 2 

or where the wetland would have gone. She asked if there were new flags, and the old flags 3 

removed and Mr. Martin said he thinks they are the same flags; when he walked it he saw they 4 

were the same numbers , 1,2 3, etc. 5 

Mr. Martin wanted to address the flood plain, saying that he knows this comes from a FEMA 6 

map, but the  maps that are needed, when a detailed study is done, there is actually a squiggly line 7 

that shows the base flood elevation (BFE) and the 225 was taken from that. He said this is an 8 

overlay and Ms. Gee understands this. Mr. Martin said the 200 foot downstream issue, saying 9 

that typically a septic is downgraded and down slope with a well and it is 200 feet if it is the 10 

opposite. He said it is the direction of the flow. When looking at this map, he said the well is 11 

actually off to the side and when the contours are looked at, the contours are going in another 12 

direction and that is why the Health Department bought into them. 13 

Ms. Gee again asked Mr. Denis if he is comfortable with the flood plain delineation versus the 14 

flood zone delineation for this property and the base flood elevation at 225. Mr. Dennis said Yes, 15 

it was confirmed after looking at the latest Town FEMA maps, which show a wider area, but 16 

once it goes on based on the 225 elevation, it can be narrowed down on one's own property.  17 

Mr. Gentile returned to the podium and pointed out on the displayed plan, the 225 line as defined 18 

by FEMA. He showed on another map, the area including, or beyond the 225 that is considered 19 

part of the flood zone. Based on 2012 data map, he said that is the 225 line. He also mentioned 20 

that, after the last public meeting and he sent the email to Mr. Russell, he got a reply from Mr. 21 

Russell on the same day, September 2, 2015 - , which he felt was extremely important to read. He 22 

said it is understood that he moved on and he is no longer the biologist in charge: "Dear Mr. 23 

Gentile, I have forwarded your concerns to Heather Giarloft, who is the biologist covering 24 
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Dutchess County during the transition period. From the provided map, it appears the flag 1 

locations you added in pink accurately represent the location of the flags I hung. This would that 2 

that the project would appear to be within the 100 foot adjacent area of the State regulated 3 

wetlands. Thank you for bringing this to our attention. Sincerely, Jonathan Russell, DEC Wildlife 4 

Biologist." Mr. Gentile gave the Board a copy of the email that he had read. Mr. Gentile said this 5 

is the email that he has been explaining to Mr. Martin  over and over again that he has and Mr. 6 

Martin kept saying he had a copy of it, while Mr. Gentile told him he did not. He said he has 7 

been trying to explain to Mr. Martin that his survey is wrong because flags were removed and he 8 

does not want to address this. He said the pictures that he has given to Mr. Martin show the flags 9 

were removed. He gave him 3 separate pictures on January 20th, each one showing the flags that 10 

were there when Mr. Russell put them up, but are not physically there anymore. He said he does 11 

not know what else he can say.  12 

Ms. Gee asked Ms. Robbins that she follow up with the DEC to clarify the map; the Planning 13 

Board now has a copy for the records, with the email that Mr. Russell had sent the gentleman. 14 

She asked that it be shared with the DEC to be sure their records are updated and their notes 15 

accurate. While she understands there was a transition, she wants to confirm this because there is 16 

conflicting information. She told Mr. Martin that they will make sure the DEC reaffirms that they 17 

are comfortable with what was signed or, if they want to come back out to look that should not 18 

be an issue from his perspective, if that is what they would like to do. Mr. Martin said he knows 19 

they would definitely look at the flags way behind the house. He said he met Jonathan Russell 20 

when the wetlands were flagged, along with Mike Nowicke as his advocate and the 3 of them did 21 

this together. 22 

Maher Fakhouri, owner of the property spoke, saying that initially, when he bought the property 23 

the intent was for it to be an investment property. He had a family tragedy and had to move his 24 

parents up from Florida. The available property was this house and he said they ended up loving 25 
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the neighborhood and neighbors, but the one problem is that the house is too big. He thought he 1 

could maybe subdivide the property and build them a smaller house and it was their plan. He told 2 

Mr. Martin he didn't want any variances or issues and asked him if this could be done. Mr. 3 

Martin ran the numbers and called him up to say he thought it could be done and it would be 4 

tight but there were no guarantees. He said, when the wetlands were flagged, all were present and 5 

he stated that with full honesty, nobody moved the flags and nobody would dare commit a crime 6 

in moving the flags. He said there was one meeting when he was not there one of the neighbors 7 

told the DEC lady, when they were trying to delineate the other portion of the property, he did 8 

not want to hear that the map was signed. He said he accused one of his parents of coming out 9 

and moving a flag. He said this would never happen, nor would he ever allow it to happen; this 10 

has been signed since January and the issue was brought up after it was signed. He said he was 11 

present this evening to introduce himself, he is a local attorney and works in Dutchess County. 12 

As an officer of the Court, he stated no one moved the flags and that he would never allow that, 13 

the concept of committing a crime, he would never allow that. Ms. Gee asked Mr. Fakhouri if he 14 

was comfortable with the DEC coming back out to the site or, if they are fine with the already 15 

signed map, was he comfortable that it would be clarified for the record. Mr. Fakhouri said Yes, 16 

he told Mr. Martin from the beginning that whatever the rules and regulations are, they have to 17 

be followed, obviously; he does this for a living. When they went to the Department of Health, he 18 

said that every step of the way, every agency they have met with, said the same thing, that there 19 

are 2 individuals and one person that constantly calls and tries to tell them how to do their jobs. 20 

He said they are following the rules and regulations and if they want to come back out to look at 21 

the property, he has no issues with this. Ms. Gee said that, because there is information that 22 

conflicts, she would have Ms. Robbins, the Town planner handle it and she does an exellent job; 23 

she is working with the DEC and working with Mr. Martin. She said they will make sure the lien 24 

is accurate, as presented.  25 
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Mr. Dziobkowski gave Ms. Robbins the letter from the DEC and said he would like very much to 1 

be present when the DEC shows up. He said on Monday, July 13th, he saw the flags being 2 

removed  and he documented this in an email to his neighbor. Mr. O'Brien asked "by whom" and 3 

Mr. Dziobkowski replied that he would rather not talk about this in public but would do so 4 

offline. Ms. Gee said the applicant has agreed that the DEC can come back out and, if they feel it 5 

is necessary, she will defer to the DEC to make the decision. She said there is the signed map and 6 

they will have notes that should match the map. If they do not have the notes to match the map 7 

then they will likely coordinate with Ms. Robbins and Mr. Martin to come back out.  Mr. 8 

Dziobkowski said is is the position of the flags. Ms. Gee said this is what the DEC does for a 9 

living and she is confident they will come out and there will be an answer.  10 

Mr. Fakhouri returned to the podium, saying that Mr. Dziobkowski is saying he wants to go on 11 

the property, he is making accusations and fabricating a story that flags were removed. He is not 12 

allowed on the property, just DEC, this Board and his engineer. Regarding major flooding, he 13 

said on February 25, there was a major rainstorm on February 24, the night before. Part of his 14 

house roof leaked. He presented Ms. Gee with pictures of the property, saying he went there at 15 

8:47 in the morning that day.  16 

Ms. Gee asked, aside from the students who were present, was there anyone else present from the 17 

public to make comments on the matter and there were none. 18 

Mr. Martin wanted to reiterate that, when the wetlands were flagged by Jonathan Russell, he was 19 

there as well as Michael Nowicke, who is very well known in the Town of East Fishkill. Ms. Gee 20 

told Mr. Martin that she is comfortable with the DEC speaking with Ms. Robbins and if they 21 

have to come back out to the property, it can be coordinated for them to meet with him and the 22 

applicant.  Because the record has conflicting information, she said she wants to be sure the DEC 23 

is confident with the line and then this is ready to move forward. Ms. Gee asked Ms. Robbins 24 
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how long it would take with the weather warming up and Ms. Robbins replied that (Kelly) was 1 

supposed to call her today, having completed the site visit, and she is assuming this is high on the 2 

priority list to get it done so she is hopeful. Ms. Gee said if this is to adjourn, she would like to 3 

keep the adjournment fairly short. She asked if April 20th or May 3rd would work, and said she 4 

is not familiar with the process once they go out and look. Ms. Robbins said she did not know 5 

either but that hopefully (she) will get out there.  6 

Jamie Green, Esq., Greenwald & Partners on behalf of the applicant, spoke that the only issue he 7 

sees here is the DEC coming out to the property to look at the lines. Ms. Pinachi, who lives in the 8 

neighborhood approached his client and thanked him for cleaning up the property. He said it was 9 

a foreclosed property, he did a beautiful job and increased the property values. He does not see 10 

any issues and that he would put a nice house there that will increase everyone's value in the 11 

neighborhood. He said everything is met according to the Code, the issues with the septic and 12 

well are within the purview of the Department of Health, and not this Board. He said it is the 13 

same thing with the wetlands and the DEC. Ms. Gee told Mr. Green the wetlands delineation is 14 

part of this Board's decision and she wants to make that clear; she agrees with him on the 15 

Department of Health items. He said he was at the last meeting about this, 6 weeks ago, when 16 

Mr. O'Brien was there and not Ms. Gee. He said there was the map signed by the DEC, it was 17 

discussed at the meeting and he does not know why, today, it is suddenly an issue. Ms. Gee said 18 

the full record would be checked again; the record was checked before this meeting and there 19 

was not a copy of the January 21st map. She said if it had been known the last time this was here, 20 

it would have been requested to leave for the Board. Mr. Green said the Minutes could be pulled 21 

up; everything is taped, he knows it was discussed and everyone was here, so he does not know 22 

why the Town Planner is saying it is now an issue, when it had been discussed. Ms. Gee said it is 23 

not that it is an issue, but that there was not a copy of the map in the Board's record and if it is 24 
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found, they will be told. Regardless, as long as they can touch base with the DEC between now 1 

and the next meeting, when this is back, it can be put to rest.  2 

Ms. Gee said she was going to put a little pressure on her and was she comfortable with 2 weeks 3 

for this to return. Ms. Robbins said she can see if it works, but it is up to the applicant and if they 4 

want to take the risk of having the public hearing again, and not have the information. Ms. Gee 5 

told Mr. Martin that she suggests the wetland issue had to be resolved before this is back for a 6 

public hearing if there is an issue. She said this can be adjourned to April 20th, and there is a 7 

chance that Ms Robbins and the DEC will not have had the chance to coordinate, not knowing 8 

what the weather would be. She said it could also be adjourned to May 3rd. Mr. Fakhouri and 9 

Mr. Martin were fine with scheduling the adjourned Public Hearing to April 20th. 10 

 MOTION made by Michael O'Brien, seconded by John Cutler, to adjourn the 11 
 Public  Hearing to Wednesday, April 20, 2016. Voted and carried unanimously. 12 

Ms. Gee addressed the public, saying the Public Hearing would be reopened on April 20th, 13 

hoping they would have heard from the DEC and will clarify the wetland boundary at that time.  14 

 15 

 16 

Ms. Gee told the students present from the public that they were welcome to stay, or leave while 17 

the meeting was being transitioned to the next Public Hearing, and invited those leaving to come 18 

forward for their documentation to be signed by members. 19 

 20 

 21 

 22 

 23 
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 1 

PUBLIC HEARING 2 

 Stewart Scott, 6 lots, Warren Farm Road. 3 

 Ernst Martin, P.E. & L.S, from Casey Engineering was present. 4 

 MOTION made by John Cutler, seconded by Michael O'Brien to open the Public Hearing. 5 
 Voted and carried unanimously. 6 

Mr. O'Brien said he was struggling with this one and asked Mr. Martin to walk through what 7 

actually changed for the alternate layout. Mr. Martin gave an overview of the application. He 8 

began by saying this subdivision was the second phase of the Stewart Scott Subdivision that was 9 

engineered and built in the early to mid 1990s. There are 2 lots in an area on Warren Farm Road 10 

and East Hook Road that are currently approved as individual lots:  Lot 5 and Lot 12. Back then, 11 

he said there was a problem with percolation in that area and the thought was to put some 12 

drainage in, make some improvements with the roadway and additional drainage and then teh 13 

property could be subdivided. SEQR was based on the original, conceptual plan when the plan 14 

was done in the early 1990s. There was a grouping of 9 lots in Lots 5 and 12 and based on SEQR 15 

at that time in this area, with the 9 lots and there was segmentation, which they did not want to 16 

do so the worst case scenario was looked at. Now, 20 to 25 years later, there is this particular 17 

plan where the proposal is to take Lot 5 and subdivide it into 2 lots. Lot 12 is proposed to be 18 

divided into 4 lots. On Lot 5, the new 2 lots would front on Burt's Path and there was no access 19 

out onto East Hook Road on the original plan. At that time, the Board felt strongly that there 20 

should not be multiple driveways on that road, so it was all internal roadway. On Lot 12, of the 4 21 

new lots, there are 3 that would have frontage and access to Burt's Path, and the one remaining 22 

lot would have access onto Warren Farm Road. When this subdivision was originally done, he 23 

said Warren Farm Road was actually a gravel Road. Mr. Martin continued, saying that drainage 24 

runs through the site, that was put in by the current owner and developer of the property, and it 25 
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has been deeded over to the Town. The water supply will be from individual wells and he 1 

pointed out the location of  one or two test wells that were part of the original subdivision. Septic 2 

would be by sub-surface sewage disposal systems. Mr. O'Brien asked if all the 9 lots were 3 

developable from the original SEQR  approval. Mr. Martin said at that time there was difficulty 4 

getting percolation and the thought process was to make this a later phase, with a phase A and a 5 

second phase. The thought was also to improve or drain the area better for this  previous orchard 6 

by putting in a drainage line and drainage up to the street. Mr. O'Brien said so this was always the 7 

plan, but it was never approved and Mr. Martin said No, but the SEQR document was based on 9 8 

lots which, in the first phase was only 2 lots. He said they are real lot lines and in the original 9 

subdivision, on the east side, there are DEC wetlands. He added that, back then there was not the 10 

concern about Army Corps of Engineers ("Army Corps") wetlands or regulated wetlands and it 11 

was that point in time that it wasn't done. Now it is a different time and different story and they 12 

went in and identified that on the 2 lots, which total a little over 23 acres, there are 4 wetland 13 

pockets showing up on the maps. He pointed out the 4 Army Corps federal regulated wetlands, 14 

one being  on the south side of Burt's Path. To be able to subdivide the property as is shown, he 15 

pointed out where he proposal is to eliminate a wetland and they would mitigate a wetland area, 16 

adding it to another area. He showed the wetlands that would remain intact and those wetlands 17 

together that would each have restrictive or conservation easements. He said the homeowners 18 

would be restricted from building there. The net loss or increase of wetlands, he said, remains 19 

unchanged. Ms. Gee said there will be phragmites pulled out and she asked if there was currently 20 

an Army Corps approved plan. Mr. Martin replied Yes, this plan was submitted, there is an Army 21 

Corps permit to be able to eliminate the one wetland and to add it to another (which he pointed 22 

out on the plan). Ms. Gee asked for an overview pf what that would take and there are 23 

phragmites that will be getting pulled out. Mr. Martin pointed out an area on the map saying that, 24 

typically, the top soil layer will be peeled off and he showed where the upper 12 inches of top 25 

soil was in the wetland, and where it would be moved and spread out. He said the idea is, 26 
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whatever seed or root structure is in the one wetland, will migrate and grow in the other. He 1 

added that this plan shows their landscaping plants as well, which are being added as well. Ms. 2 

Gee asked if the phragmites were or were not being removed and Mr. Martin said they were. Ms. 3 

Robbins said the condition of the Army Corps permit is that they ensure all proper mitigation 4 

plantings have an 85% survival rate and have all established wetland areas in conjunction with 5 

the mitigation shall have an 85% coverage rate of hydrophilic (wetland)  plants and the newly 6 

established wetland cannot have more than 5% aerial coverage of invasive species. She said 7 

phragmites is considered an invasive species and at least some of the phragmites would have to 8 

be removed. Ms. Gee asked if there was a time period for that to be maintained and Ms. Robbins 9 

said annual reports have to be provided for the status of the mitigation and each of the following 10 

5years after initiation of the activities authorized with the permit. Ms. Gee asked about once it is 11 

completed; is there anything ongoing. Ms. Robbins replied that, once the 5 years is up, there is no 12 

further obligation. Ms. Gee asked Mr. Martin if he had started any of the wetlands mitigation at 13 

this point, because this is in public hearing and in the planning process. She asked if the wetland 14 

plan was being finished or before houses are built, or would houses be built and then the property 15 

sold before the wetlands mitigation is completed.; how would this work. He replied that, from a 16 

practical standpoint if the owner decides to keep the land, assuming it is an approved 17 

subdivision, he would have to go ahead and do that work prior to either building or selling 18 

houses. Or, he could sell the whole, completed plan to someone and then that responsibility 19 

would be of the new owner Ms. Gee asked if there was an intent for a private, personal owner to 20 

have to continue, or finish out the 5 year plan; that is what she is trying to get to. She said that 21 

type of work, to her, is not simple work and it is not something that the average homeowner 22 

would know how or what to do. Mr. Martin said he did not think it would be incumbent upon a 23 

new owner to do that, and it has to be upon the person who develops or builds this. He said this 24 

all has to be done up front before a shovel is put in the ground. Ms. Gee said, then the 5 year 25 

wetlands mitigation is complete and there is a 5 year time frame for it to remain viable. Mr. 26 
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Martin said it will need to be monitored and Ms. Robbins said Yes, it would be monitored and, 1 

assuming the plants can be kept, they would certainly have to do restoration and additional 2 

planting. Ms. Gee asked if there was anticipation of some kind of bonding to allow the builder to 3 

come back to the property. She said this is a little awkward because they are talking about a 4 

private residence, rather than a commercial site. Mr. Martin said they have not gotten into the 5 

nitty gritty of how this would all take place and the Board, as the Town would have to have a 6 

comfort level and the applicant. Mr. Wood said the Town Board would have to get involved if 7 

they want to talk about responsibility. He said the last time there was a performance bond for this 8 

development, the Town  had to take the bond to finish the road. Ms. Gee's concern is if a private 9 

residence is being sold to someone who is inheriting a 5-year Army Corps plan. Mr. O'Brien said 10 

once ownership changes, he can see all kinds of contention there, with a bond sitting on the 11 

property. Mr. Martin said he is sure there will be all kinds of notes on the plan, some restrictions 12 

in the deed and things not even mentioned tonight, to ensure that the proper procedures are 13 

followed. Ms. Gee asked if the enlarged wetland was the only one that has a mitigation plan or 14 

also the other one that is staying. Mr. Martin pointed out the wetland that is staying. Ms. Gee 15 

asked if the Army Corps had a plan and if there was any mitigation in that wetland, or would that 16 

wetland just be left alone. Mr. Martin replied that it would be left, as is, and he pointed out the 17 

others that were being left, as is and the one that would be getting large.  He said, if the wetland 18 

was going to be increased, this makes sense and is the logical place. He said it is the lowest part 19 

of not only the 2 lots, but of the entire subdivision.  20 

Ms. Gee asked that the plan showing just the lots be shown and the one showing just the 21 

wetlands.  22 

Ms. Gee asked Mr. Dennis if there was anything he needed to review before this moved into 23 

public comment. He said one of his primary comments has to do with the stormwater and the 24 

area of disturbance. He said a breakdown is shown of up to 9 different areas on the project, in 25 
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addition to the lots and the few other areas that are undergoing disturbance, whether from the 1 

wetland mitigation work or from removal and restoration of some of the former fill pads. With 2 

the 9 lots shown on the map, they altogether total just under 5 acres of disturbance (4.949 acres). 3 

Although there are notes on the plan, he said he had a comment about trying contain them with 4 

defined boundaries, fencing and staking of the limits. He said it is a little tight to remain within 5 

those areas. Ms. Gee asked if this is the only alternative to obtain the proper permitting to allow 6 

over 5 acres, or does it need to be phased; she is trying to figure out if it is permit or phasing of 7 

the construction. Mr. Dennis said, with a residential project, single family lots, and they are not 8 

increasing the total impervious cover by 25% of what is there. Their SWPPP can be less than 9 

tenths of the SWPPP and it is basically sediment and erosion controls, rather than requiring they 10 

put in some kind of detention pond or storm drainage, because they are showing they are less 11 

than 5 acres. Ms. Gee said this is less than 5 acres only by less than a thousandth of an acre and 12 

what if this is off. What would the requirement be if it were 5.001acre. Mr. Dennis said the 13 

SWPPP would have to more robust and would require putting in some water quality practices 14 

and water quantity pond, bio-retention, various things they could do to improve n the stormwater 15 

measures. They are basically showing, creating impervious, showing some wetland  and one of 16 

the questions was to make sure the existing drainage system can handle the flow. He said they 17 

haven't quite demonstrated that, yet but the project was designed that the old plan be developed. 18 

He said they are thinking the pipes will be large enough, it is just a matter of proving it out to the 19 

Board, with some calculations.  Why this is important, he added,  is that DEC regs would say that 20 

if they go with the 5 acres they may not know until they go over, until after they get into 21 

construction, and they would have to go back and do more of a SWPPP at that point. Ms. Gee 22 

asked Mr. Dennis if he was okay with doing the proper SWPPP, as she has a concern with it 23 

being at 4.495. Mr. Martin said, right now it is under the 5-acres and they way the regulations,  24 

they do not have to put in permanent controls. He said those areas were defined on the plan and 25 

calculated accurately. Ms. Gee said she is very concerned since this is at 4.95 acres and it will be 26 
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an area that could very easily be over 5 acres. She asked Mr. Martin if he was prepared to have 1 

someone monitoring this so that if it goes over 5 acres, it is stopped and work has to be done on 2 

the SWPPP. Mr. Martin said if it has to be, but he is not concerned; it will be staked out, fenced 3 

and will be kept under the 4.9 acres. He said it was reviewed today and, with removable maps, 4 

there may not be any type of disturbance. He is representing to the Board and his client that this 5 

is under 5-acres and permit controls are not needed. Ms. Gee told him that he clearly needs to 6 

understand that, if the inspector for the Town determines it is over 5, then he would have to stop, 7 

do additional work, prove out and potentially other things. Mr. Martin said that, whoever builds 8 

would have to go outside the boundaries of what has been staked and, if he goes beyond that,  he 9 

clearly has to know. He said the plans have to be strong enough and, on a Town level. Ms. Gee 10 

said she understands, but wanted to know if he understood that the risk here is that someone is 11 

going to go past those boundaries, whether inadvertently, on purpose or whatever, and she wants 12 

to be sure he understands. Mr. Martin stated that he is willing to take the risk and fully 13 

understands.  14 

Mr. Bryant said, from a practical standpoint, if it doesn't go over until the 5th lot. He said the lots 15 

get sold off ultimately individually and, the person with the last lot gets left holding the bag. If 16 

this is all of a sudden at 4.5 acres with one lot left to develop and it can't be done with a half acre, 17 

now the project has gone over the 5 acres. He questioned how this would go back to the 5th guy 18 

or the 6th guy to fix it. Ms. Gee said it would have to be understood and controlled at the lot 19 

level, and to understand the exact limits on each lot. Mr. Bryant said the disturbance would be 20 

identified on each lot and each and every lot would be monitored along the way. Ms. Gee said a 21 

monitor would be put in place by the Town to do this. Mr. Bryant said it would be an 22 

environmental monitor. Ms. Gee said this is so close and Mr. Bryant said he understood; the only 23 

way to do this would be to have the surveyor go out and to delineate it. Mr. Martin intends to do 24 

this and Ms. Gee said that it would have to be monitored. Mr. Dennis added that it sounded like 25 
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it would be checked with each lot to verify it, over and over. Mr. Martin said that, typically, they 1 

would be doing SWPPP inspections and part of the SWPPP inspections would be to verify that 2 

the silk fence is where it is supposed to be, the construction fence is where it is supposed to be, 3 

and obviously, if there is something that goes beyond that limit, then that has to be corrected 4 

immediately. He said it can be controlled and, as an example, on every plan that is done for the 5 

Health Department, a note is put on that the septic system has to be staked out by a licensed land 6 

surveyor, for exactly that reason. He added that, years ago they used to have plans approved 7 

where the septic was in the front and the well in the back, and the guilder would come and just 8 

reverse it, go on his merry way, but it doesn't go that way anymore. Ms. Gee told Mr. Martin that, 9 

as long as he knows the Town would find a way to enforce it, because this is so close. If there is a 10 

way to bring the number down with another construction method while it is being discussed, she 11 

said that it may be another way to give the Town a little more comfort that it will not go over, 12 

accidently. She said she is comfortable that he understands and the Board understands and Mr. 13 

Martin said he is comfortable.  14 

Mr. Dennis said he and Mr. Martin had talked about the current letter. The deed restrictions are 15 

showing the one wetlands will not be affected and the enlarged wetland. Another wetland (B) has 16 

a portion of it that goes into the Town's drainage easement. Ms. Gee asked if this was the culvert 17 

that had been looked at when she was out there. Mr. Dennis said yes and he asked for them to 18 

look at modifying the Army Corps permit so that the Town wouldn't have to be encumbered by 19 

the wetland being  the easement. He asked if Mr. Martin was agreeable to looking into that for 20 

the Town, knowing he doesn't want to go back to the Army Corps. Mr. Martin said he prefers not 21 

to go back to the Army Corps because there is a permit, but he understands the comment that was 22 

raised. He said, if there is an issue, an emergency in that line, the Town Highway Superintendent 23 

won't wait to get a permit, he will just fix it. He said the Army Corps was very specific that they 24 

didn't want the 2 wetlands merged and wanted them left as is. He said he would go back to them 25 
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and ask the question one more time; this is talking about 450 Square Feet. He is willing to do 1 

that, but doesn't want to be her 6 months to a year later, discussing the merits of these wetlands, 2 

which he thinks is only fair. Mr. Wood told him he is asking the Town to take on great burdens 3 

of monitoring and, to allow this change in the wetlands, he said it is a big factor for the Town. He 4 

said it is the Town Board that would have to agree. Mr. Martin said he thinks the burden would 5 

still fall on the applicant. Mr. Wood told him he already indicated this would be built by others, 6 

so already it is being diverted to someone else. Mr. Martin said the approval would transfer to the 7 

person, correct? and many subdivisions are approved. Mr. Wood said many/most subdivisions 8 

don't  have an extensive reconfiguration of significant wetlands regulated by the USA. Mr. 9 

Martin said it could be debated if they are significant and Mr. Wood said it could, but there are 10 

regulated - and they are significant.  11 

Ms. Gee asked Ms. Robbins if there was anything more to cover before this was opened for 12 

public comment. Ms. Robbins said there was nothing new; just that the Board never declared its 13 

intent to be Lead Agency, because this was waiting for a final layout, in order to circulate and she 14 

wanted to remind the Board of this. Ms. Gee asked her if she was comfortable that this is the 15 

final layout that should be circulated, because she thought the reason it wasn't circulated before 16 

was because alternate layouts were asked for the Board to review; she wasn't sure if the Board 17 

had settled on a layout. Ms. Robbins said Yes, the Board did ask for alternate layouts and she 18 

thought the applicant's position was that they could not provide alternate layouts that allowed 19 

them to keep the separation distance between the septic and well, with the same number of lots. 20 

Ms. Golden said she recalled that an alternate layout was asked for, with fewer lots, and Ms. 21 

Robbins agreed. Ms. Gee asked Mr. Martin if he had given the Board any alternative layouts that 22 

are before the Board. He replied that the layout in front of the Board is the layout and they are not 23 

prepared to propose fewer lots. He said, as he stated in his opening introduction this evening, the 24 

applicant thought he was going to have 9 lots here and he is rather upset with him that there are 25 
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6. Ms. Gee asked if there was an application before the Board for 9 lots, and that the applicant 1 

expected 9 lots; she did not recall this. Mr. O'Brien said that was where his question was going. 2 

Mr. Martin explained that the applicant always had it in his mind that he was going to have 9 3 

lots. When he went through and delineated wetlands, he told Mr. Gold he was not going to have 4 

9 lots, the best he could do was 6 lots and that is where this is now. Ms. Gee said there would be 5 

a layout with fewer lots that would not require wetland disturbance, or require the Army Corps 6 

permit, etc and asked him if this was correct. Mr. Martin replied that the 2 lots could be left 7 

there, and then there would be no disturbance. Ms. Gee said then there would be the ability to 8 

subdivide without disturbing the wetlands, but there would not be 6 lots. Mr. Martin said that 9 

was correct. Ms. Gee asked if he looked at any layouts that would tell how many lots that would 10 

be, was it 4, 5 3? He replied that it was done at one time and it was 4 lots. (Mr. Martin's assistant 11 

spoke from the audience what the 4 lots were, but what she said could not be defined.) 12 

Speaking to Ms. Robbins, Ms. Gee said she understands the applicant has a permit from the 13 

Army Corps and asked what the requirement is for SEQR and the requirement on this Planning 14 

Board, to accept that determination and allow a wetland to be removed from the Town. She 15 

wants to make sure if the Town is bound to the Army Corps determines. For instance, if the DEC   16 

put a constraint or something like that out there, the Board might be bound, or does the Board 17 

have any purview with that.  Ms. Robbins said, when the wetlands were delineated, it was always 18 

AKRF's opinion that the 4 wetlands on the site were all Town regulated wetlands as well.  When 19 

they went out with the Army Corps, they made an agreement that the Town would also take 20 

whatever line the Army Corps took at that particular time that day. She said they all went out 21 

together, the wetland delineator from her firm (AKRF) and she thinks Mike Nowicke was there 22 

as well, besides the Army Corps. All agreed to accept whatever line the Army Corps decided to 23 

take as the jurisdictional line. Ms. Gee said this was to establish the 4 wetlands as presented and 24 

Ms. Robbins said that was correct and, at that time there as a discussion on whether or not they 25 
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were Army Corps regulated, because the applicant's wetlands consultant believed that they were 1 

not connected and, therefore, isolated, and were not going to be regulated by the Army Corps. 2 

However, she said AKRF always believed that they were connected and should be regulated. 3 

After the Army Corps went out, she said it was determined that they were regulated and they 4 

would take jurisdiction over them. She said Yes, the Planning Board would also have to permit 5 

the wetland disturbance, if they want to permit the wetland disturbance; it is the jurisdiction, a 6 

discretionary permit given by the Planning Board. Ms. Gee stated then this is both an Army 7 

Corps wetland and Town jurisdictional wetland, so the action that is being requested  here, 8 

assuming that a wetland permit has been advertised to the Town as well, to be able to extinguish 9 

one wetland and increase and improve the larger wetland. Ms. Robbins reminded the Board that 10 

the Army Corps does not take jurisdiction over the buffer, but the Town does. She said there is 11 

wetland disturbance and also slight wetland buffer disturbance as well. Ms. Gee asked if the 12 

wetland buffer was 50 feet and Ms. Robbins said it depends on the overall size of the wetland; 13 

she thinks it is 50 feet; it is not 100 feet.  14 

She explained the disturbances further:  15 

 Wetland A would be disturbed, to be filled to allow for the construction of the proposed 16 
 house on Lot 12-C;  17 

 There would be grading within the Wetland D buffer, for the construction of the proposed 18 
 house on Lot 12-D; There would be grading on the buffer that is Town regulated and no 19 
 wetland disturbance;  20 

 There would be grading within Wetland C, for the proposed house on Lot 5-B;  21 

 There would be disturbance to Wetland C and the buffer to allow for the creation of the 22 
 wetland mitigation area;  23 

 There would disturbance to the wetland buffer B to construct the wetland mitigation area. 24 

Ms. Gee said, presuming that the Town agrees with the Army Corps proposal for the permitting, 25 

asked if there was a layout that would not require any additional impact to the buffer areas. She 26 
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asked if that was also a 4 lot. 5 lot; She explained if the one wetland was filled in, and it moved 1 

down to the other, assuming the Town said Army Corps approve this plan, and the Town would 2 

go along with it and she questioned if a layout looked at that would not require infringing on any 3 

of the other buffers that would be established by the Town, for the remaining wetlands. Mr. 4 

Martin said he was not sure he understood the question. Ms. Gee said Ms. Robbins just described 5 

that there were plans to infringe on the buffers of several of these wetlands, not just for the 6 

purpose extinguishing one and moving it to the other. She asked if a layout had been looked at 7 

where this would not have to be done; where the one could be extinguished as proposed and 8 

Army Corps has approved, but there would be no infringement on any of the other buffers. Mr. 9 

Martin said then it would probably be 3 lots, if not touching the buffers at all. Ms. Gee said she is 10 

saying if the Town allows the Army Corps plan as proposed, what is permitted for. Ms. Robbins 11 

pointed out the Wetlands, A, B,  C and D. Ms. Gee explained that D, which would remain intact, 12 

has some infringement on its own buffer. Ms. Robbins said Yes, it is Town regulated. Ms. Gee 13 

said that it is agreed that Wetland A will go away, but Wetland C is improving. If Wetland goes 14 

away, and Wetland C is improved, she asked Mr. Martin what it would look like if they were to 15 

stay out of the buffer for Wetland D. She asked if it would be reduced by one lot or would 6 still 16 

fit.  17 

Mr. Martin showed the driveway for Wetland D, saying it would impinge on the buffer. He said 18 

he would look at it and maybe any impingement could be removed and the driveway moved and 19 

there would still be the 6 lots.  20 

Ms. Gee explained to the Members that the Army Corps approved a plan, but the Planning Board 21 

also needs to feel comfortable that, if the one wetland is extinguished and the other one 22 

improved, with a better grade of wetland plants, species, etc. Ms. Golden asked if there should 23 

still be a request for an alternate plan on the table, with fewer lots. Ms. Gee said her preference 24 

would e to see the alternative layouts, which is typically required for subdivisions. She asked Ms. 25 
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Robbins if the Code requires alternative layouts for those over 5 lots, and this is 6 lots, so a 1 

request for at least one alternate that shows either 5 or fewer, or 8 lots if they did x, y or z . She 2 

said there should be something to show there are alternatives. She told Mr. Martin there were a 3 

couple alternate layouts that he could show the Board and it is understood what his preferred 4 

layout is. To circulate for Lead Agency, she said it would typically be asked for when there are 5 

more than 5 lots. Mr. Martin asked if the Board wants a layout that does not impinge on the 6 

Town wetlands buffer. Ms. Gee said that would be one layout and, if it is the 4 lots and one that 7 

shows removing Wetland A and improving Wetland C, but not impinging on the buffers of 8 

Wetlands B or D. She said she was not sure there was any impingement on B at all and Ms. 9 

Robbins said the only disturbance to Wetland B is the mitigation, for Wetland C. Ms. Gee said, 10 

assuming the Town accepts the Army Corps plan, but this to be kept out of the buffers that didn't 11 

need to be disturbed, to enact the Army Corps plan. Mr. Martin reiterated that he thinks the 12 

driveway could be changed on the one lot. Mr. Martin said he would have to look at this in a 13 

little more detail. Ms. Gee said if it can be done, the Board recommends this, but she is also 14 

suggesting that the alternative that could be provided showing a layout if nothing was going to be 15 

done to the wetlands. She told Mr. Martin that said she understands this is not what he is asking 16 

for, but to give the Board an alternative.   17 

Ms. Gee would like for the Board to see the alternatives before this is circulated, but is aware that 18 

this is already in public hearing, so asked Ms. Robbins if her recommendation was to wait for the 19 

alternatives or to circulate and send. Ms. Robbins said if it is circulated, any alternative that is 20 

being looked at would have less impacts and she was comfortable saying if the 6 lots is circulated 21 

for, then that is the worst case scenario.  22 

 MOTION made by John Cutler, seconded by Craig Smith, for this matter to be  23 
 circulated for Lead Agency. Voted and carried unanimously. 24 
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Ms. Gee told Mr. Martin it would need to be circulated soon because there is the 30 day 1 

comment period and asked that he work with the Town to do so. 2 

Mr. Bryant asked Mr. Martin if he had come up with the area in CAD and Mr. Martin said Yes. 3 

He commented that the access to the wells has 5 feet and he did not think a rig could get down 4 

the path and suggested that the well routs and footing drains be more realistic and then rerun the 5 

numbers. He pointed out where a well rig could not get down, saying it showing for all the 6 

parcels.  7 

 Ms. Gee asked if there was anyone present from the public to speak for or against the 8 

matter. 9 

David Garnot spoke that he lived at 26 Burts Path in the Stewart Scott subdivision and agrees 10 

that he also would like to see that the wetlands not be disturbed. He understands that Mr. Martin's 11 

client's best interest is to make as much money as he can with the  property and said he was not 12 

faulting anyone to make money on any investments or properties that he has owned. For the 13 

whole time Mr. Gold owned the property, he said he did not take care of everything he was 14 

supposed to at times. He is concerned if the wetland is removed. He said he GC'd his house and 15 

he learned several things, made a few mistakes; he worked with the Town and the Town worked 16 

well with him; there were some issues and they were taken care of. He said the problem is, if he 17 

were to buy one of the lots on this property and had to deal with the 5 years plan and wetlands, it 18 

would probably consume every dime he owns. He said Mr. Martin says it is no big deal, but it is 19 

the person who builds and has to deal with the situation; Mr. Martin would have already gotten 20 

paid, gotten his money, done his job and once he satisfies these people , his hands are washed 21 

and then he is gone. He said that he has to live there, and regarding the wetlands, said there are 22 

no problems with bugs and all his neighbors take care of their homes. He said they spend a lot of 23 

money and they spend a lot of money to make their neighborhood look the best it can. He 24 
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understands there are lots that should get developed and that would enhance everyone's property. 1 

However, he would like to see it done in a different fashion. He personally is pleased that the 2 

Board wants to see a different plan, with less lots and feels it would be better for everyone, it is 3 

the right way to go and it would not impact what nature has already in place. At 4.94 acres, he 4 

said the odds are too close for anybody and if someone is going to take on that burden, it will be 5 

a big expense. Another think he did not like was when the septic pads were done that were talked 6 

about, they would have to be above ground. He said it is not something that is feasible or a 7 

sightly thing, and that everyone else's are underground. He said it will deter from their property 8 

values, they will go down and it will take away from the subdivision as a whole. This is 9 

something he would like to see changed and he said it is unsightly, the pads are about 6 feet tall 10 

and can already be seen from the road. Now there is the flat part and the pads 6 feet off the 11 

ground and seen from someone's yard. He said he is on the top of the hill and there are others that 12 

are on the flat areas and all those pads are underground.  13 

Another of Mr. Garnot's concerns is he would like to see the driveways to stay within the roads, 14 

within the area itself and not to go out to Warren Farm Road. He would like to see it kept like a 15 

small community, the development that it was once set out to be. When the lots are subdivided 16 

and sold, whether to a builder or a single person, he said there should be certain deed restrictions 17 

that go with each lot into that subdivision. He said he wants to make sure that is kept intact as 18 

well. Ms. Gee asked what they were and he said one is that all of the houses are supposed to be 19 

over 2500 square feet, all are supposed to have natural siding and that is not always the case, 20 

whether it be brick, wood, stone or stucco. He said there are some, obviously, that have siding, 21 

but that was one of the stipulations. He said also that there cannot be an above-ground pool, all 22 

pools must be in-ground and there should be no clotheslines. A neighbor tried to put up an above 23 

ground pool and he told him personally that he should not be doing that and he tried to go 24 

through with it. He and others ended talking with Mr. Gold about it, showed him the deed 25 
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restrictions and, at his expense, ended up taking the above ground pool down and ended up 1 

putting in an in ground pool as well. He said these are just a few concerns and he is sure there 2 

will be more over time as this progresses. He reiterated that he was not here tonight to say that 3 

this should not go forward, it will only help him, because if there are more houses rather than the 4 

unsightly area that is there now, it will only be positive for him down the road if he goes to sell 5 

and it will enhance the neighborhood. He reiterated that he would like to see all the driveways 6 

stay within and to not cut down or disturb the wetland which will bring more issues. He said a 7 

holding pond never works and he used to live where there was a holding pond that was in a 8 

flooded area flooded over. He said he is not saying it would do that in this area, because of the 9 

situation but, with stagnant water there is nothing but problems. He said there are mosquitoes and 10 

other issues, and he has never had any of the issues at all. He stated he would like to maintain the 11 

integrity of the development.  12 

Ed McCormack, of 15 Burt's Path spoke that he is also a volunteer fireman in the Town, which 13 

has given him the unique experience of being in his neighbors' basements. Even with curtain 14 

drains and drainage down the main road, Burt's Path, he said there have been problems all along 15 

with flooding basements. He has been in the basements of the 2 closest properties to this which 16 

especially needs to be brought to the Board's attention because wetlands are being moved. He 17 

said maybe the Corps of Engineers has had a concept or plan to maybe keep the wetlands so that 18 

there is not the excessive flooding in the basements.  19 

A woman spoke from the public, saying she was confused about the keeping of the wetlands. Ms. 20 

Gee told her, when she gets a chance to review the map, she will see the proposal is to remove 21 

one of the wetlands where a house site would exist. There is a proposal to offset this by 22 

increasing the lower wetland an making it even bigger.  She said the Board will be circulating for 23 

Lead Agency and the public hearing won't be closed until they have heard back from all 24 
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interested and involved agencies. She said there is time to review this and the public hearings 1 

will be it will adjourned and reopened at a later date.  2 

Mr. Martin returned to the podium, wanting to respond to some of the comments. Regarding no 3 

fill pads within the subdivision, he said he engineered this for Mr. Gold in the early 1990s, when 4 

it was Paggi & Martin, and not Casey Engineering. He explained that the site is a little unique in 5 

that it has heavy soils, gravel and rock. There are areas of gravel that are in the ground systems  6 

and places that have rock that are in the fill systems and where there are heavy soils, they are in 7 

the fill systems. He said it is a mix and not all in the ground systems and these are all fill systems. 8 

Ms. Gee noted there are soil piles on the ground now and asked if the septics would be that high, 9 

6 or 7 feet above the roadway. Mr. Martin replied that they are probably close to that but, when 10 

the fill pads are looked at now, when the fill was placed, it was just brought in and dumped, in a 11 

square or rectangular shape and not graded out. He thinks that, once the area is graded and the 12 

house is in place, then, yes there will be the fill but the house is being elevated too. He said it 13 

would look like it fits there and that will eliminate any concern for a wet basement. Ms. Gee 14 

asked if basements were planned for any of the houses or built on slab and Mr. Martin replied he 15 

was sure there would be basements.  16 

Regarding access, he said Mr. Garnot is correct. When the subdivision was planned, the intent for 17 

access was to be on all internal roads. However, he said there are 3, 4 or 5  lots that go beyond 18 

the section on Warren Farm Road, with access directly on Warren Farm Road. He added that 19 

most of the lots access onto the interior roads, but that there are some that access onto Warren 20 

Farm Road, and there are more that access directly onto Warren Farm Road, or East Hook Road.  21 

Ms. Gee asked about layouts and if there was a layout where all could access through Burt's Path 22 

and Mr. Martin said this had not yet been done. Ms. Gee asked if all of the lots accessed through 23 

Burt's Pat had frontage and Mr. Martin said 5 out of the 6 had frontage. Ms. Golden said if there 24 
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was an alternate layout, maybe all of the lots could be made to have it. Ms. Gee asked Mr. Martin 1 

to provide a layout showing as many of the driveways as possible onto Burt's Path. She asked if it 2 

was the lot by wetland "D" that goes onto Warren Farm Road. Mr. Martin said, practically 3 

speaking, the only way to take the property and access it there would be with a flag lot and he is 4 

not sure the Board would want to see a flag lot here. Ms. Gee asked if it did or didn't have access 5 

onto Burt's Path and Mr. Martin said it is the only lot that does not. Ms. Gee asked if all of the 6 

other lots are currently accessing off Burt's Path and said she thought one was coming out onto 7 

Warren Farm Road. Mr. Martin said one is on Warren Farm Road and the other 5 are on Burt's 8 

Path.  9 

Ms. Gee said, with regard to the wetland plan, she thinks the comment is well taken that they 10 

don't want to burden a future homeowner and certainly not to burden the Town with the wetland 11 

mitigation plan, and going out into the future. She said Mr. Bryant and Mr. Dennis could look at 12 

it too, but she would expect that there be some type of bonding or estimate, something that would 13 

need to be done to assure that funds are available, not at a homeowner's expense, and not at the 14 

Town's expense, to be able to maintain the plan as the Army Corps expects. As far as inspections 15 

go, she said that is to be determined but that would be the minimum the Board would look for if 16 

a 5 year plan is allowed where it is not known who the developer will be. It is also not known 17 

what will happen and the Board would need something to assure them what is being done. Mr. 18 

Martin said that is the only option. Ms. Gee said if someone is creative and has another solution, 19 

that is fine, but, short of that, the Town is going to need to look pretty closely at this as to 20 

whether it can be done and if it can, then it is what the bonding would look like. Mr. Bryant did 21 

not comment with any other idea.  22 

Ms. Gee said there was a discussion about deed restrictions and she asked Mr. Martin if the same 23 

deed restrictions are continuing for this development, as had been for the prior lots. Martin 24 

replied Yes, and the only change would be the 2 restrictive easements, or conservation 25 
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easements, whatever they end up being called. He said they have agreed to that. Ms. Gee asked 1 

about the above ground pools, clotheslines, and asked if that would all remain and these lots 2 

would inherit the restrictions. Mr. Martin said Yes, and, even at a minimum square footage, it is 3 

not an issue. Ms. Gee asked if the current 2 lots have the restrictions in their deeds and she said 4 

with the subdivision, it would just be expected that whatever those are, it would inherit. Mr. 5 

Martin said the 2 lots are part of the current subdivision. Mr. Wood asked if there was any 6 

restrictions on the re-subdivision of lots with the deed restrictions and Mr. Martin said he did not 7 

know the answer to that. Mr. Wood told him to take a look at that.  8 

Ms. Gee continued, saying the comments are that basements are flooding and she asked what 9 

would be the best for this, would it be putting in some kind of drainage system in the basement 10 

when the house is being built, to insure there is no flooding or, is there something to help 11 

mitigate that. Mr. Martin said, typically, good quality builders put in footing drains, properly 12 

waterproof the foundation and they make sure the footing drains drain to daylight. He said he 13 

thinks that is what the plan shows. Ms. Gee said to make sure there are notes on the plan and, if 14 

they are already there, that is great, but if not, then make sure whatever is appropriate is done. 15 

Mr. Bryant said first floor and basement elevations are requested to verify what the grading might 16 

be accompanying that, to see if the disturbance does not exceed the 5 acres. Mr. Dennis said lines 17 

are shown indicating footing drains coming from each house. Ms. Gee said if the Board is 18 

hearing that neighboring properties are having flood issues, she wants to be sure this can be 19 

avoided with the new construction.  20 

Mr. Garnot returned at the podium, saying it is true that the properties have gravel, clay and rock. 21 

His house, in particular, had solid ledge and his septic system is still underground. He said this is 22 

because he excavated the ledge to put the septic tank in, and he also had to bring in over 600 23 

yards of septic approved bank run, which cost him over $12,000.00. He said he spent the time 24 

and the money that a builder, not matter how good, would not want to spend and to do what he 25 
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had to do. He said this is a perfect example of a situation where just enough is done. There are 1 

plans about footing drains and a lot of things, but once things are done and the building inspector 2 

goes away, after he looks at everything and approves it, certain things get covered up and 3 

changed. He said the building inspector really does not know that that happens and he is not 4 

saying that the Town's building inspector is not doing his job. Mr. Garnot is just saying he has 5 

done footing drains for people that were done by other people and he had to put in brand new 6 

ones for them, because of the fact that they were not done correctly. He said he is not bashing 7 

Mr. Martin and that he is a very credible engineer but, just because something is put on paper this 8 

does not mean it will always be done the way it is put on the paper. He said this is important and 9 

it has to be a good person to oversee what is going on. He reiterated that the Town's building 10 

department is very good; they worked with him, he was new, he learned a lot and they were very 11 

patient with him. He wanted to emphasize once again that they want to keep the integrity of their 12 

development. They also want to make sure that the houses that are built are going to stay within 13 

the same mode as what is there, or even better.  He said it makes him happy and everybody; he 14 

understands that money is important today and that is what they are there for; he does not 15 

begrudge anybody, but things can be done. He said his septic system was very difficult but he 16 

spent the time and the money to be sure it was underground. 17 

Mr. Martin returned to the podium and Ms. Gee said she was directing that notes be put on the 18 

plan and she told Mr. Garnot that the Board's expectations are similar to his comments. The 19 

Building Department relies on those notes to know what the intent was. She said it is not a 20 

guarantee, but, if there are notes on the plan, the intent of the Town is to follow through with 21 

them. Mr. Martin said this is the planning for the subdivision, with a lot of notes and a lot of 22 

control, etc., but this is only the first layer of defense, so to speak. He said if and when the lot is 23 

going to be built on, the Town Building Department requires a plot plan to be submitted. Right 24 

now, he said rectangles are shown and the shape of the houses is not known but, when a 25 
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particular gets developed, there will be a specific plot plan, which the Building Department and 1 

Mr. Dennis' office reviews. He said they will review again, specifically, for footing drains, 2 

grading, will make sure there is not track water, that the grading does not exceed driveway 3 

grades, that the approach is coming off the road and into the garage. He said all of this is in the 4 

Code and there is another, second line of defense. Mr. Bryant said it is too late then to make any 5 

adjustments if it goes beyond the disturbance limit and that needs to be done now to be sure of 6 

the disturbance limits. Mr. Martin agreed, saying at that point if they have done the plot plans, 7 

they have to stay within that framework.  8 

Ms. Gee told Mr. Martin that this would need to be adjourned and the few things that the Board 9 

will look for, before this is back in front of the Board and the notes from this evening are: 10 

 First and foremost - that the circulation gets out. It will need to be mailed and then there 11 

 is the 30 day comment period, which does not have to be before this is back before the 12 

 Board.  13 

 Understanding that there are areas of disturbance at the lot level and to give a feel for 14 

 what it will look like on each lot. She said Mr. Martin should give Mr. Dennis or Mr. 15 

 Bryant what they need to see to be able to evaluate that and to put some controls around it 16 

 to work with the Town to do that;   17 

 Alternative layouts are given to the Board, as Ms. Golden suggested, and there are a 18 

 couple ways to do this, but the Board wants to see at least one or two alternative layouts, 19 

 based on the conversation this evening. She said they do not have to be drawn to the 20 

 eighth degree, but to show them at the next session; 21 

 What would be expected if they move forward with the Army Corp's proposal, from a T22 

 own perspective, she said Mr. Wood had commented on how the Town Board may need 23 
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 something and it could be outlined for the applicant so there is understanding of the next 1 

 steps for any permitting by the Town with regard to the wetlands and what the plan may 2 

 be. She added that the alternative layouts will help to come to the conclusion as well.  3 

 Regarding the deed restrictions to continue on the new lots - make sure they are 4 

 understood and that the plan is not showing anything that shouldn't be. Mr. Martin asked 5 

 if this was within the current subdivision and Ms. Gee said he was going to continue the 6 

 deed restrictions on the new lots and she wants him to make sure there are no tweaks to 7 

 make to the plan, to meet those restrictions.  8 

The members and consultants did not have any further comments. 9 

Ms. Gee told Mr. Martin she did not know how quickly the circulation could get out, but he will 10 

coordinate with Ms. Robbins. She asked how long he would need for the alternative layouts and 11 

how much time he would need before this was back to the Board for the adjourned public 12 

hearing. Mr. Martin said next month, May 17th. 13 

 14 

 MOTION made by John Cutler, seconded by Michael O'Brien, to adjourn the 15 
 Public Hearing to May 17, 2016. Voted and carried unanimously. 16 

 17 

Ms. Gee announced to those present from the public for this matter that this will next be heard on 18 

May 17th and, if there are additional questions, there will be time to look at the plan between 19 

now and then they are welcome to bring any additional questions.  20 

 21 

 22 

 23 
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DISCUSSION 1 

Brewmation Lot Line Realignment and Site Plan, Donovan Drive. 2 

Michael E. Gillespie, P.E., and Kevin Weaver were present. 3 

 4 

Mr. Gillespie said this was the second time the matter was before the Board and he said the first 5 

presentation went a little too perfect. He said the Planning Board was gracious to schedule this 6 

for a public hearing, right out of the gate, which was great and he thinks the Board was 7 

comfortable with it. He said after the initial presentation to this Board and after sending out 8 

notices to the property owners, the owner took a look at the proposed layout and reconsidered 9 

some issues that could occur based upon the layout that was previously proposed. There are 2 10 

aspects to this proposal, one being a lot line realignment for the 2 lots, the lot line juggled and a 11 

site plan. He said the lot line configuration is different than what was originally proposed to this 12 

Board and they did not want this to move forward on the formal public hearing without making 13 

this presentation to the Board, and explaining as to why. He said, while the Planning Board's 14 

expediency was appreciated, and there may be some people present tonight for the public hearing 15 

because of receiving the mailings, it is not an official public hearing because of signage and other 16 

procedural aspects. While the Board will allow them to speak, he said he would be happy to 17 

speak with them afterwards to explain some of the issues.  18 

 19 

Mr. Gillespie went over the change, saying the parcels on Donovan Drive are being reconfigured 20 

to allow for a small parcel out front, which originally was proposed as 1.6 acres. The 1.6 acres lot 21 

was the one that would have the proposed 5600 square foot building. He showed where the lot 22 

line along the back went all the way to a property line, and the new configuration shows the strip 23 

of parcel. He said that was why the modification had to be made. While the parcel formed in the 24 

back did have frontage, there is a federal and Town wetland that resides along the northern 25 

boundary. There is a 100 foot buffer associated with it that is regulated by the Town. Once this is 26 



Town of East Fishkill Planning Board                                                            APRIL 5, 2016 

 45 

taken into consideration, he said, based upon the available area needed for the lot, it gets pretty 1 

close relative to the buffer. He said it effectively limits the ability to access the rear parcel and 2 

they would have to go through that buffer for any future development for the rear parcel. 3 

He said they went back and forth with this before the submission and, all things considered, 4 

which is in agreement with the applicant, they felt comfortable with a small, 60 foot strip on the 5 

bottom, that would allow for access to the rear without messing with the wetland buffer. He said 6 

the access way is not without some potential challenges with grading, etc., down the road but it is 7 

for the if and when down the road. From a configuration layout standpoint, he said the site plan 8 

really had not changed, but he showed the area taken out. Ms. Gee asked about a shared driveway 9 

and Mr. Gillespie said that would be ultimately, upon the development of the rear parcel. Ms. 10 

Gee asked about a cross access easement and cross maintenance. Mr. Gillespie said that would 11 

probably be something that would have to be worked out between both parties. He said he did 12 

not know what was going on with the Town as far as review, but it is a private agreement, 13 

between the 2 parties.  14 

 15 

Mr. O'Brien asked if part of the other building was a Phase 2 and that now it all looks as though 16 

it is Phase 1. Mr. Gillespie said that it is showing the future and he pointed out where they had 17 

talked about moving the parking out. He said, while the change is not groundbreaking, at the 18 

expense of a little time, it was thought that it made sense to come back to the Board to run this 19 

through first.  20 

 21 

Ms. Gee asked to see the site circulation, truck delivery and asked if anything had changed with 22 

that. Mr. Gillespie pointed out Donovan Drive, the one-way in for the larger truck traffic, where 23 

it would come in and back up and the location of the proposed overhead door. He showed where 24 

it would ultimately make its way out. He said it would serve as the main entry and the possibility 25 

of cars coming in and out was discussed before and this would restrict that. He showed where 26 
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everything would exit  He said there were some comments from Mr. Dennis and Ms. Robbins 1 

which were basically a re-hash of comments made before, which were discussed, and the plan is 2 

to make a hard submission once everyone is comfortable with this. Ms. Gee recalled that there 3 

was a concern with a couple of parking spaces might be in the way of a truck accessing the 4 

overhead doors to the building. Mr. O'Brien said it was that the spots could be blocked if a truck 5 

pulled up and it is a small enough deal. Mr. Wood said it also is not open to the public and Mr. 6 

O'Brien said then it would be for employees. Mr. O'Brien said, based upon the location of the 7 

overhead door, there are 2 spots that get tight and Mr. Wood said there was talk about land 8 

banking, which would eliminate some of the spots. Mr. Gillespie said, based upon what is 9 

required from the Code, they do not anticipate leaning close to this and it was something that had 10 

been discussed last time, and showed up again in Ms. Robbins letter in terms of land banking 11 

some of the spots. Ms. Gee said to certainly land bank what they can but to maybe consider not 12 

having spots where people may have to run out to move cars so a truck can get access to the 13 

building; maybe consider removing the spots and then paint or strip them if needed at a later 14 

date. Mr. O'Brien asked if it was that, or the cars couldn't get out while the truck was there. Mr. 15 

Wood said the concern right now is if the truck was there they couldn't get in or back up to the 16 

building if cars were in those spaces. Ms. Gee said the cars would have to be moved to get the 17 

truck against the building, perpendicular to the building. Mr. Gillespie said it is not an issue that 18 

they cannot overcome.  19 

 20 

Ms. Gee asked Mr. Gillespie if there were any changes to the building or the rest of the plan and 21 

he said, not particularly. The Board had authorized this to go to the ARB and he said they went, 22 

and they approved, subject to the public hearing and it was a one-shot deal, which was nice. Ms. 23 

Gee asked if he had the elevations and Mr. Gillespie said he thought updated prints had been 24 

dropped off. Ms. Gee said if a public hearing is opened, it has to be made sure that the elevations 25 

are a part of it. He said the last time he was before the Board he had the elevations with him and 26 
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since this was not a formal public hearing this evening, he did not have them with him, but he 1 

would a the next one.  2 

 3 

Ms. Gee asked about lighting and signage and if a sign was proposed, on the building or on 4 

monument. Mr. Gillespie said it would be a monument sign and he would provide the detail. The 5 

lighting illumination plan is actually being worked on and it would be provided at the next 6 

hearing. Ms. Gee asked Ms. Robbins if she was reviewing the lighting and she said yes. Ms. Gee 7 

asked about the landscaping as well and Ms. Robbins said it had not yet been provided but Mr. 8 

Gillespie knows it has to be looked at before the public hearing. Mr. Gillespie said when the 9 

change occurred, they paused for a bit. 10 

 11 

Ms. Gee asked Ms. Robbins if there was anything that needed to be tweaked before this moved 12 

into a public hearing. She replied that, with the change in access, she wanted to make the 13 

observation that, because there is a change to how the rear parcels are being accessed, there 14 

would be the potential to access larger parcels or different parcels. She said she did not look at 15 

this but, obviously when the access location is changed, there are other things that can change.  16 

 17 

Mr. Dennis said he and Mr. Gillespie had talked about the comments made and they are not that 18 

different from the last meeting. He said Mr. Gillespie knows he has to work up a stormwater plan 19 

and he does not know if he will be self contained on this site or if he will uses some of the other 20 

areas of the site. Mr. Gillespie said it could be talked about briefly, as well, and said it was 21 

discussed last time that it is part of the overall subdivision that created a bunch of commercial 22 

lots. He said it is understood that there was actually a stormwater plan that was prepared. There is 23 

a fairly significant pond as one comes down Donovan on the right hand side. They did some 24 

research and the records are not really available; they are trying to find out where it all is and they 25 
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will provide for onsite retention, which he said is the most logical way to evaluate it at this 1 

juncture. Mr. Dennis was comfortable with this.  2 

 3 

Ms. Gee said, because this was advertised, she asked if there was anyone present from the public 4 

with questions or to make comments. 5 

 6 

Rudi Gruson spoke that he came up from Trenton, New Jersey because he received notification 7 

about this. He said he owns the 39 acres behind the proposed joining of 2 lots and he asked what 8 

Mr. Gillespie was talking about when access to the rear is discussed. Mr. Gruson showed Mr. 9 

Gillespie on the map he had, where the Children's center and the Korean Church are. He said 10 

there is an industrial thing being built in the middle of it. Mr. Gillespie pointed out on the larger 11 

plan the 2 lots that are being combined and where Mr. Gruson's property is. He said the 12 

configuration and the development is actually occurring on Donovan Drive. Mr. Gruson pointed 13 

out where there is the beginning of a road. Mr. Gillespie said Yes, it is an existing paper road 14 

along the northern boundary of these lots and it was done with some fore thought to allow for 15 

access to a larger piece in the far back, that is not part of this application. Ms. Gee asked if this 16 

was moving through the wetland buffer or the wetlands themselves. He said it is right in the 17 

middle of it. Mr. O'Brien said it is pretty steep up there and Mr. Gillespie said the full topo wasn't 18 

shown that takes it all the way back through. Mr. Gruson said it is like a bowl back there as it 19 

used to be the old gravel mine in the 70's and he thinks the children's center was built back in the 20 

80's. Mr. Gillespie said yes, there is a low spot that developed over time and the wetland area and 21 

the subdivision for the entire Donovan Drive, Lime Kiln Sand & Gravel was done in the 80's 22 

when wetland rules were different. He said they weren't thinking of certain things when mines 23 

were put on a map relative to access points. He said the access to the rear is not part of the 24 

application but, at such time that something develops on the back lot, then it would have to be 25 

looked at. Mr. Wood told Mr. Gillespie said this proposal access serves this lot and the lot behind 26 
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it that the seller owns. He said it does not change any rights that this gentleman (Mr. Gruson) has 1 

to the rear for access. Mr. Gillespie pointed out to Mr. Gruson the carved out area, showing him 2 

the 2 big lots, what was being reconfigured and the 2 lots would have 2 lots at the end, and the 3 

carved out piece in the front that is subject to this site plan application. Mr. Gruson asked if it 4 

would be sold off and Mr. Gillespie said that was correct, to the applicant Mr. Weaver, and he is 5 

planning on putting up an industrial 5600 square foot building, on Donovan Drive. Mr. Gruson 6 

pointed out the carved out part and said the other part would just be standalone and not part of 7 

the children's center next door. Mr. Gillespie said No, it is 2 lots now, 2 lots after and 8 

reconfiguring of the lot lines. Mr. Gruson thanked the Board for letting him ask the questions and 9 

asked if he could make comments now, or later and Ms. Gee said this would be going into a 10 

public hearing, that he would be receiving another notice telling of the next time this will be 11 

heard. The Members agreed Mr. Gruson could make his comments this evening, while in 12 

attendance already. He returned to the podium, saying he fully understands the economy is very 13 

tough here in Fishkill as well as everywhere in the United States. However, he was questioning 14 

why a new industrial area was being allowed or approved, even though the area might be zoned 15 

for it, given the businesses that surround it. Given the fact that the IBM plant is pretty much 16 

vacant, he said tax money could be gotten there, instead of East Fishkill having to foot the bill for 17 

that and a lot of other IBM projects or areas, like the Sports Center. He is questioning why 18 

industrial is being thrown into the foothills. Ms. Gee said this is not a change to current zoning.  19 

 20 

Mr. Gruson said he is thinking of the businesses around there and there are the kids and welding 21 

and trucks coming in, and the Korean Church. He said he does not know when they do their 22 

service, and it may not be on Sundays; there is the veterinarian and then a plant is being built, a 23 

light industrial building and he does not get it.  24 

 25 

There was no one else present to make any comments. 26 
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 1 

Mr. Gillespie returned to the podium. Ms. Gee said this had not circulated for Lead Agency and 2 

asked Mr. Robbins if this required circulation or were there were any interested or involved 3 

agencies. Ms. Robbins said she believed it was determined that there were no other involved 4 

agencies. Mr. Gillespie said it is just the Town and the Health Department. This has already gone 5 

to the Health Department. Ms. Gee said this wouldn't need to be circulated and Ms. Robbins said 6 

just coordinated.  7 

 8 

Ms. Gee asked Mr. Gillespie if there was anything else he was planning to change or anything 9 

that would stop the Board from setting the public hearing this evening and he said that, as of right 10 

now, No,  there were no plans. Ms. Gee thanked Mr. Gillespie for bringing this as a Discussion 11 

before the public hearing.  12 

 13 

Ms. Robbins said that the lighting, landscaping and signage needs to be shown on the plan for the 14 

public hearing. Ms. Gee asked Mr. Robbins if he preferred one more Discussion or was he 15 

comfortable with a public hearing being set. He replied that this had been initiated prior to the 16 

modification and he is in the position where the public hearing can be set. His only issue is the 17 

time frame, relative to the circulation. Right now, to try and do the first meeting, on May 3rd, he 18 

said is 28 days. Ms. Gee said everything needs to get to the Planning Board for review at least 25 19 

days prior to that and there is the advertising. Mr. Wood said there is the advertising, but no 20 

circulation. Ms. Gee said the professionals and Planning Board members need the time to review 21 

it. Ms. Baier said it is 15 days before a public hearing. Ms. Gee said then this is advertised even 22 

though the revised plans are not in hand. Mr. Gillespie said this is how it was set up last time, 23 

and he prefers May 3rd over May 17th but he wants to make sure he can get this to work with the 24 

time frame. He said the signs are good and the mailings were already done once and also 25 

advertising, which was already done once in the Southern Dutchess News.  26 
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Ms. Gee asked Mr. Gillespie to address the gentleman's (Mr. Gruson's) concern about the hours 1 

of operation, expected truck trips, and if there is anything with regard to hazardous chemicals 2 

used on site during the construction of the brewing equipment. She said to make sure that is 3 

quantified. 4 

 5 

Mr. Dennis asked, if it is May 3rd, would the SWPPP be ready or at least the preliminary 6 

SWPPP. Mr. Gillespie replied that the SWPPP was 90% ready. Ms. Gee told Mr. Gruson that 7 

there would be better information as to what the manufacturing would look like at the site, at the 8 

public hearing.  9 

 10 

 MOTION made by John Cutler, seconded by Michael O'Brien for a Public Hearing 11 
 to be held on May 3rd, 2016. Voted and carried unanimously. 12 
 13 

 14 

 15 

Global Foundaries, 3 lot Subdivision, Route 52. 16 

 Robert Newhard, Global Foundaries, and Martin Bayard, Chazen Companies, were 17 
 present.    18 
 19 

 Mr. O'Brien announced that there were 2 IBMers on the Board (Mr. O'Brien and Mr. 20 

Caswell) who would basically listen to this matter this evening and, if there is any potential 21 

conflict, they will recuse themselves. 22 

 23 

Mr. Newhard introduced himself as a Global Foundries employee as well as the Global 24 

Foundries agent representing this subdivision request. Mr. Bayard also introduced himself as 25 

being from Chazen Companies and began by giving a summary, saying this was the former IBM 26 

east campus. He began the overview of the configuration by describing the site as being at Route 27 
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52 & Lime Kiln Road, and the proposal is to subdivided the property into 3 lots. Currently there 1 

is 458 acres for the main East Campus site for the 3 lot subdivision. He pointed out Lot 1 which 2 

would consist of 313 acres, Lot 2, which is the main plant still in operation, which contains 99 3 

acres and Lot 3 (48 acres) would be designated as Global Transportation, which currently 4 

contains the sewer treatment plant.  5 

 6 

Ms. Gee said right now there would be buildings on all sites and parking assigned to the 7 

buildings. She asked if there are any cross parking agreements between these lots and are there 8 

any encroachments for the parking for a particular building on another lot, or the buildings 9 

themselves. She asked if any structures would need to be removed. Mr. Bayard said Yes, there 10 

would be cross easements, or the term could be blanket easements, so there would be free access 11 

between the various lots.  12 

 13 

Ms. Gee asked about the site circulation and said there are some interior roads. She asked if the 14 

roads would be available to each parcel, or would there be any restrictions on the roadways. Mr. 15 

Bayard said they will be available to the various parties of the various lots and he said the 16 

configuration is not shown since this is very early in the process. There will be a minimum 60 17 

foot Right of Ways mapped out through the areas and they just have not gotten to that yet.  He 18 

said they would have to take in all of the roadway improvements. 19 

 20 

Ms. Gee said she was not familiar with the site and asked if it is now a gated, secure access from 21 

Route 52. Mr. Newhard responded that all of the entrances are gated and he thinks 3 of them are 22 

shut, closed permanently and the other ones off Palen Road and Lime Kiln Road are open and for 23 

general access. There is one that is a controlled access, for a contractor entrance. The other 2 are 24 

permanently shut. Ms. Gee said, just so they can understand as this goes forward, which parcels 25 

will access through which roads, asked that it be shown clearly when the detail is brought back. 26 
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Mr. Newhard pointed out on the map the main parcel that Mr. Bayard referenced, saying the 1 

intent is to keep it for Global Foundaries, which is the main manufacturing buildings and all of 2 

the support buildings that run the manufacturing facility. He showed what they are proposing as 3 

the transportation corporation, saying it contains the sanitary treatment plant and it is intended to 4 

continue to treat the wastewater from the manufacturing facility and the sanitary waste that 5 

comes from that facility. In addition, although there are no finite plans,, he pointed out the 6 

section they considering selling and are working with a developer, where it would utilize a lot of 7 

the vacancy there. He said most of the buildings that are shown in the light shaded area are 8 

mostly vacant, and about 5 million gross square feet buildings, manufacturing, idle 9 

manufacturing and office buildings that are on site. He pointed out the 2.5 million square feet 10 

that was being utilized and the area that is vacant, or idle. He showed what would continue to 11 

treat the wastewater from the facility but make plans for the developer to where the wastewater 12 

would be deposited; the wastewater is also being picked up from the Sports Dome Complex, 13 

John Jay High School as well as the strip mall on Route 52. Ms. Gee asked if it would require 14 

enhancing the present capacity or if the onsite facilities already have the capacity. Mr. Newhard 15 

said the treatment plant has plenty of capacity, with roughly 6 million gallons per day and there 16 

are about 3.2 gallons per day, as of today. He said they are working with the Town Engineer to 17 

work on the sewer district there and, in looking at the capacity, he said there is a 3- staged, 3-18 

tiered plan in place. Ms. Gee said, being she is not that familiar with the site, asked if the 19 

facilities were fairly current, or are they approaching functional obsolescence, where they will 20 

need to be upgraded. She referred to the "blue" parcel and Mr. Newhard said the sewer plants are 21 

very updated and get the latest technology. Ms. Gee said, since she is not familiar with the site, 22 

when it is being said that this is going to be able to absorb capacity from other areas  of the 23 

Town, she just wanted to be sure if there was any significant construction on the "blue" parcel, 24 

they would get a feel for that going in. Mr. Newhard pointed out where there are roughly 7 pre- 25 

treatment chemical facilities that all feed into the final effluent, final treatment, which, he said, is 26 
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really a sanitary treatment plant, but it also has some final metals polishing capability as well. He 1 

pointed out that the facilities were all up to date and well running. 2 

 3 

Mr. O'Brien referred to the larger parcel, asking if the overriding intent is to reuse the buildings 4 

or would they be knocked down to do something different. Mr. Newhard said this is a 5 

combination of both, and he showed the building that is closest to Route 52, which is identified 6 

as Building 310. He said the intent is to probably rip down about 3/4 of that building as it is old, 7 

out of shape, non-functional and he said about 50,000 square feet would be kept at the south end, 8 

which would be retained for an industrial shop; that is pretty up to date. He showed Building 322, 9 

which would be in the core area of what would be kept; it would be taken down except for a PBX 10 

switch, a telephone switch that operates all the communication on the site. The building would be 11 

taken down with the exception of the telephone switch at the south corner of the building as well.  12 

 13 

Mr. Cutler asked about the buildings on the lower part and Mr. Newhard pointed out on the plan 14 

where Global Foundaries would probably have to lease back some of the buildings. He said IBM 15 

has an extended lease for the buildings where there are laboratories that have equipment in it, 16 

infrastructure in place, which is very costly to move. Otherwise, he said they would have been 17 

moved to the Poughkeepsie facility. There are 10 year leases with IBM and he said there is spotty 18 

uses in those buildings; The intent would be to work with the developer, for him to pick up those 19 

spaces and then utilize them, as well as potentially develop the vacant property that fronts on 20 

Route 84. He said he would not get into the developer's plans because there is nothing solidified.  21 

 22 

Mr. O'Brien said he was just asking about the overall theme. Mr. Newhard pointed out where the 23 

overriding theme would be to keep it, keep on utilizing it, where the one building would be 24 

ripped down, and another mostly ripped down. He said they would work with the developer to 25 

pick up the vacant space that are in the rest of the buildings in fairly good shape. Mr. Cutler 26 



Town of East Fishkill Planning Board                                                            APRIL 5, 2016 

 55 

referred to piece Number 1, asking if that piece would be kept intact; would it be further 1 

subdivided. Mr. Newhard said the plan is not to do that. Mr. Wood said there may be further 2 

developer and Mr. Caswell said it would depend on what the developer does. Ms. Gee said this is 3 

several hundred acres and the potential exists for it to be further subdivided. Mr. Newhard said it 4 

is a little over 300 acres. Ms. Gee referred to the section on the plan where part of the road is kept 5 

green and points up to Route 52, asking why it does. Mr. Newhard said that was a good question 6 

and there are a lot of regulations he has to follow with regard to air emissions, relative to 7 

wastewater, relative to solid and hazardous waste. He showed where the extension was put in 8 

place for the purpose of not being able to cross a property line with transportation of hazardous 9 

waste. He pointed out the buildings where there is chemical storage and wastewater and showed 10 

where the waste would need to go to get into one of the buildings and comply with NYSDEC 11 

regulations. Ms. Gee said then the buildings are not included in the "green"; they just need to be 12 

accessed from private property, versus a private road or their own site. Mr. Newhard said the 13 

plan is to work with the developer, who needs a leased stream for the first 5 years and he pointed 14 

out the 5  buildings that would be used back. They would appear on the corner for a minimum of 15 

5 years, but possibly 10 and they would need to be kept in operation. He pointed out where, from 16 

a regulatory standpoint, he is on the property and to where he has leased rights to, and will 17 

continue to operate. Ms. Gee said it just seemed odd and it is very tiny. She asked where this was 18 

this evening, asking if there is a completed application for this subdivision, or was it pending; 19 

were they still working out boundaries. Mr. Bayard said they have an application, the long-form 20 

EAF has not been submitted but it is being worked on. He said the configurations of the lots is 21 

pretty close and the property lines, and he thinks this is the basic shape. There may be a little 22 

tweaking but right now this is the base and a few other things. As this moves forward, beyond the 23 

basic subdivision, saying it is more than just drawing lines on a map. If the configuration is being 24 

changed, changing a footprint, then she wants to make sure a site plan amendment is included, 25 

along with the subdivision for the specific changes that are being made. She said it would be 26 
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otherwise anticipated that this wouldn't be done, unless this comes back to the Board for a site 1 

plan amendment. She asked that if there is something they know they have to do now, then to 2 

include that with the application for the original subdivision. She explained that this is not 3 

something they have to do, but in order to accomplish whatever is being done with the 4 

subdivision. She said she wants to understand any changes that are being made with the 5 

subdivision itself. Mr. Bayard said that is fair enough. Ms. Gee said she is assuming the "blue" 6 

section shown is transportation for waste treatment, and asked about water; would it be an off-7 

site source, Dutchess County Water supply, or another. Mr. Newhard replied that there are 3 8 

sources of water and he pointed out the pumping station for the chemically contaminated 9 

groundwater on the main site. There is a remote well field where there is roughly 430 acres off 10 

Route 52, between Routes 52 and 82. The, the majority of it is from Poughkeepsie, the Dutchess 11 

County Water and Wastewater authority. The plan or concept there is to take the existing contract 12 

they have, with 2 million gallons of water a day and then transfer the ownership to the Town of 13 

East Fishkill. He said then they would be able to supply some water to Global Foundaries, the 14 

future developer and utilize it for some other water issues that develop within the Town. 15 

There were no other questions or comments. Ms. Gee said this was a good overview and thanked 16 

the gentlemen for being here late this evening. Mr. O'Brien wished them good luck and said it 17 

would be great to see this site come back. Mr. Newhard said it is in pieces, but it should all come 18 

together at the same time. He thanked the consultants for working with them, giving good ideas 19 

and helping them along.  20 

 21 

Ms. Gee asked if there was an anticipated timeframe for the subdivision or when they would be 22 

back in front of the Board with the final plans. Mr. Bayard said they would like to submit for the 23 

May 17th meeting, with plans submitted by the end of April. Mr. Wood said it is not a 3 lot 24 

subdivision and Ms. Gee said this was an overview, and depending on when information is given 25 

to the Board, the scheduling of reviews, and things like that, it is a fairly large plan to review. 26 
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She wants to be sure there is enough time and, they are working with a developer so there may be 1 

some other time constraints. She said she was not sure about the transportation corporation. Mr. 2 

Wood said they were encouraged to come this evening to give the brief introduction and the 3 

consultants have been working with them now for a couple of months. He said there are a lot of 4 

moving parts and a lot of intricate things; they had to go to the Health Department for the 5 

transportation corporation and the Town will be involved in the formation of this. He said this is 6 

a very complex thing and the Town Board really started about 18 months ago, when the I 7 

Districts were modified to allow greater flexibility for the re-development of this site. He said it 8 

is because that law doesn't require frontage on public roads but does require reciprocal 9 

agreements. The flexibility and the tools that everyone would need to re-develop this site and to 10 

keep it a very viable tax base are in place and he said that, hopefully, they will be able to work 11 

through these issues. Ms. Gee said her assumption is, if this is just the subdivision right now, it is 12 

the subdivision is the simpler part of the process when it would come back and have site plan 13 

amendments for future development and for whatever changes are being made on the site. He 14 

said it is helpful to the Board to see it. Mr. Wood said right now this is just dividing the 15 

ownership and it does not really change the traffic issues. He said they would not have to worry 16 

about those kinds of things to any great detail. Ms. Gee said that was why she was asking if there 17 

were any site plan amendments so it is known. Mr. Wood said it is not known what the future 18 

will bring with respect to the re-development of the "yellow" site and there may be traffic 19 

thresholds, and things like that having to be looked at.  20 

 21 

Ms. Gee told Mr. Newhard and Mr. Bayard if there are site plan changes intended to be made 22 

now, they need to be described to the Board and, other than that, if it is just the subdivision, that 23 

is a shorter process than a full site plan review. Mr. Bayard said, as it stands now, it is just what 24 

is shown, the 3 lots and there is no intention for any improvements to be made, just the straight 3 25 

lot subdivision. Ms. Gee thanked them for coming in. 26 
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 1 

 2 

ADJOURNMENT 3 

 4 

MOTION made by Michael O'Brien, seconded by John Cutler, to adjourn the 5 

Planning Board meeting. Voted and carried unanimously.    6 

 7 

Respectfully submitted: 8 

 _______________________________ 9 
     Kathleen Mahodil, Meeting Secretary 10 

    East Fishkill Planning Board 11 
 12 


